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0-F-ficial  opinions  of 
the  City  Attorney  o-f 
the 


SAN  FRANCISCO 
PUBLIC  UBRARY 


-A- 

Abbattoirs  Operate  in  "Butcher  ?otm"  -  Basis  upon  wbich       3562 

Authority  of  Park  Gomriiaslon  to  Pormlta  Builc'lng 

Privately  Owned  to  Overhang,  In  Part,  on  Park  Property      3569 

Abbattoirs,  Operation  of  -  in  Butcher  Town  3572 

Appropriation  to  Chief  of  Police  to  Defray  Expense  of 

Retvxming  Prisoners  to  San  Francisco  3577 

Acceptance  by  the  Board  of  Trustees  of  the  California 
Legion  of  Honor  of  a  bequest  of  a  painting  entailing 
the  expenses  beyond  ordinary  care  and  maintenance  3609 

Approval  of  Board  of  Supervisors  Required  to  Transfer 
Plumbing  and  Gas  Appliances  i/ork  from  the  Department 
of  Public  Health  to  Department  of  Public  v/orks  3610 


To  -  ART  COMMISSION 

Art  Camnilasion  -   Voting  Powers  of  Ex-officlo  Mombors 

of  the  3581 

A:pt  Coimr^lsoion  of  the  City  and  County  of  San  Francisco 

over  Golden  Gate  Park  Band  -  Jurisdiotlon  of  trie  3587-a 

Art  Couiralssion  -  Symphony  O^ncertii  bo  be  Given  Under 

Auspices  of  the  '^  3608 


•B- 


" Billboards"  In  First  Hosictential  District  5563 

Blllsboard  erected  In  First  and  Second  Residential 

Districts  contrary  to  the  Zoning  Ordinance  3590 


\ 


To  -  BOAHD  OP  EDUCATION 

Sehool  ri strict  Iitopl03Fe«s  on  Armistice  "Dbj  -  Overt irai 

Pay  for  S541 

Rights  of  Non-certificated  School  Employees  in  Retire- 
ment System  and  Health  Service  3565 

BoaiHi  of  Education,  Right  of  -  to  Enter  into  Contract 
for  Study  of  Administrative  Requirements, 
Including  Vocational  and  Adult  Programs  3571 

Right  of  Board  of  Education  to  Waive  Statute  of 

LlLiifcations,  and  to  Pay  lutereat  on  Back  Salaries     3600 

Effect  of  Rejection  by  the  Electors  of  Proposed 

Member  of  Board  of  Education  3604 

Board  of  Education  -  Effect  of  Rejection  by  the 

Electors  of  Proposed  M«nber  of  3604 

Rights  of  Non-suit  Teachers  with  Reppeot  to  Interest 

in  Connection  with  Reratlng  Cases  3616 


% 

To  -  BOARD  OP  SUPERVISORS 

Board  of  Supervisors  has  not  Control  over  Claims  against 

Munlcl-ally  Owned  Utilitios  3550 

Coannonsatlon  of  iiinployees  whose  Salaries  have  been  here- 
tofore Gtandardlzed  3558 

Standard! sat i(m  ordirjance,  and  PosslMllfcy  of  Amending 


5567 
Passage  of  Eiaergencj  Legislation  3596 

Sffeet  of  Resolution  of  Board  of  Supearwlsors  Conoeralng 
Charter  Amendments 

Board  of  Supervisors  Required  to  Transfer  Plianbing  and 
Gas  Appliances  ./ork  from  the  Department  of  Publlo 
Health  to  the  Department  of  Public  Works  -  3610 

Approval  of 
Rent  Celling  Legislation  -  Legality  of  3620 

Codification  of  Ordinances  and  Resolutions  3622 

Monthly  En^loyees,  on  a  Five-day  Week,  entitled  to  a  Day 

off  In  Lieu  of  Saturday,  -September  9th,  1944  -  Are  3627 


-C5- 


Correspondonee  -  Disposition  of  CXld  3543 

Closing  of  Streets  on  Land  Condemned  by  the 

TXnited  States  Government  3546 

Compensation  of  Temporary  Appointees  Appointed 

Prior  to  July  31,  1942  -  Increment  of  3547 

Claims  against  Municipally  Owned  Utilities  -  Board  of 

Supervisors  has  no  Control  over  3550 

Compensation  of  Employees  irtiose  Salaries  have  been 

heretofore  Standardized  3558 

Civilian  I>efense  Activities  -  Sufficiency  of  Autcanoblle 
Insurance  Policy  of  Piranen  In  the  City  and  County 
of  San  Francisco,  to  cover  -  3559 

California  Highway  Oomrnlaslon  to  designate  streets 

as  State  Highways  -  Right  of  3566 

Compensation  of  Non-Certificated  Enployeee  of  the 

Board  of  Education  who  did  not  \7ork  on  Good  Friday  3582 

Cork,  Crop  of  -  Sale  by  Purchaser  of  Supplies,  Director 

of  Property,  or  Public  Utilities  Commission  3587 

Charter  Amendment  No.  4,  Effect  of  -  on  Salaries  of  Members 

of  the  Fire  Department  3592 

Contractors  —  Licensing  Ordinance  3593 

Constils  -  Jurisdiction  Over  -  Iavs  Applicable  To  3594 

Charter  Amendments  -  Effect  of  Resolution  of  Board  of 

Supervisors  Concerning  3605 

California  Palace  of  the  Legion  of  Honor  -  Hembers  of 

Board  of  trustees  of  LI.  H»  deYoung  Memorial  Museum      3607 

Charges  for  Use  of  Property  and  Facilities  under  Juris- 
diction of  Paz^  Cosnmlsslon  3611 

Coordinating  Coxincil  Setting  Up  "Junior  City"  at  Hunter »s 

Point  3617 

Codification  of  Ordinances  and  Resolutions  3622 


o. 


•0"   -  Gontinxiod 


Charter  Provision  Providing  for  Control  of  Juvenile 

Stent ion  Home  by  Department  of  Public  Health  3623 

Case  201,  Claim  for  Damage  to  City-Owned  Light  i>tandard 

No.  015  3625 


To  -  CALIPORITIA  PALACE  OP  THE  LEGION  OP  HONOR 


California  Palace  of  the  Legion  cf  nonor  -  MeEi"ber3  of  Boar*d 

of  Trustees  of  M,  H,  deYoung  Memorial  Muse\na  and,  3607 

California  Palace  of  the  Legion  of  Honor  of  a  bequest  of 

a  painting  entailing  the  expenses  beyond  ordinary 
csare  and  maintenance  -  Acceptance  by  the  Board  of 
Trustees  of  360S 


Charter  Hevision  Committee 

Charter  Provision  Providing  for  Control  of  Juvenile 

DcJtentlon  Home  by  the  Department  of  Puhlic  Health        S62S 


TO  -  CHIEP  ADMINISTRATIVE  OFFICER 

Liability  of  City  to  a  Public  Utility  for  Damages 

Caused  by  a  Street  Cave-in  due  to  a  Faulty  Sewer  3545 

Payment  of  Bills  for  Hospitalization  of  Wards 

of  San  Francisco  Juveile  Court  at  Sonoma  Co^uity  Hospital       3553 

^sltacion  Valley  C  miminity  Center  -  aintonance  of  3561 

Abbattoirs  Operate  in  "Butcher  Town"  -  Basis  upon  which         3562 

Sewer  Rental  Plan  3614 

m  re  Coordinating  Council  Setting  I^  "Junior  City"  at 

Hunter ♦s  Point  3617 

Photostat  Process,  Legality  of  Use  to  Itoke  Copy  of 

Certificate  of  Registry  of  Marriage  3618 

Payment  of  Medical  and  Hospital  Bills  IncTirred  for  Emergency 
Care  of  viards  of  the  Juvenile  Court  in  Private  In- 
stitution* 3621 


CITY  PLANNING  COMMISSION 
"Billboai»da"  In  First  Residential  District  3563 

Non^corifonnlng  TJi»8  «•  Deliberately  Cxwatod  5564 

V/hat  Constitutes  a"2Tulsance'*  In  an  Industrial  Zona, 

by  Reason  of  the  i^Jmlssion  of  odor*  3573 

Noa-conf  crsiilng  Us©  Under  Zoning  Ordlnane*  36(^ 


To  -   CtVIL  SERVICE  COiMISSION 

Compehisation  of  Temporary  Appointees  Appointed 

Pirior  to  July  31,  1942  -  Increment  in  3547 

i 

'^HiR'Vt  "limited  Tenuro"  appointees,  niio  have  served 
the  City  for  one  year,  the  right  to  thirty  days' 
pay  upon  entering  the  Military  Service?  S570 

'  C<ffliponsatlon  of  Non-Certlflcated  liiaployoea  of  the 

Board  of  Education  who  did  not  '..ork  on  Good  Pi-iday     3589 

,  Review  by  Civil  Service  Commission  of  Action  of 
{       Pi3?e  Comiaission  Denying  Sick  Leave  to  Member  of 

the  Department  3586 

s  Civil  Service  Employees  -  Right  of  Control  Over 

I    Outside  Employment  of  3591 

Payment  of  Wages  of  Former  Operative  Employees  of 

Market  Street  Railway  Company  3612 

Termination  of  Appointment  or  iiaploymont  of  former 
Market  Street  Railway  employees  who  did  not  report 
for  duty  vifith  ths   Mvuaiclpal  i^ailway  on  September 
29,  1944,  or  subsequently  5629 


To  -  COilTROI*LER 

Superintendent  of  Schools  -  Method  of  Selection  of  3568 

Expert  Professional  Servleos  not  Subject  to  Standardization  S613 

Hon-S\ilt  Re-Rated  Teachers  -  Application  of  •'Nine  Months 

Rtae"  3634 


To  -  COROl^R 


Disposition  of  v/ar  Bond  Pound  Upon  the  Person  of  a 

Decedent  by  the  Coroner  3588 


-D- 


Dreamland  Rink  for  Theatrical  Porfox?!nianco8  ~  Use  of  3678 

Dispoation  of  liecords  of  Pxjblic  ".'elfaro  Dopartment  3580 

Disposition  of  vVar  Bond  Pound  upon  the  Person  of  a 

Decedent  by  the  Coroner  3588 

deYoung  Memorial  Museum  and  California  Palace  of  the  Legion 

of  Honor  -  Members  of  Board  of  Trustees  of  M«  H«  3607 

Damage  to  City-Owned  Light  Standard  No,  015  -  Case  201, 
Claim  for 


PEPARTIffiNT   OP  PUBLIC  VifCRKS 

Liability  of  City  to  a  Public  Utility  for  Damages 

Caused  by  a  Street  Cave-in  due  to  a  Faulty  Sewer  5545 

Bemo'v&l  of  Tracks  on  San  Bruno  Line  by  Southern  Paclfie 

Company,  cod  riostorlni;  street  to  Proper  Grade  5554 

California  Hi^^vay  Cosmni  salon  to  deslgziate  stz^ets 

as  State  Bigii-.;ays  -  Rigkit  of  3566 


DIRECTOR  OP  PUBLIC  HEALTH 


Inspection  Fee  Idoense  Need  be  Obtained  >  Only  One  • 

'ffhere  on©  Owner  Operate  a  -'averal  ■'•OBtr.'uranta 

(m  the  '^asM  rresiises  3579 


j  -E- 

Emergenoy  Repairs  by  Recreation  Dapai'tmont  of  Property 

at  Pine  Street  and  Van  Neas  Avenue  5544 

Employment, Out side  -  of  Civil  Service  Employees  -  Right  of 

Control  Over  3591 

Emergency  Legislation  -  Passage  of  3596 

Effect  of  ^''ejection  by  the  Electors  of  Proposed  Member 

of  Board  of  Education  5604 

Effect  of  Resolution  of  Board  of  Supervisors  Concerning 

Charter  Amendments  5605 

Ejqjert  rrofosslonal  Services  Not  subject  to  Standardisation    3613 


«fU 


FIBS  CCmilSSZOI^ERS 

HoMOAa  *>  status  of  -  Appointed  to  the  Position  of 

Engineer  on  Fire  Boata  55SS 

Back  pay  as  sought  froan  City  Tepartiaent  —  after 

pension  granted  for  disability  by  Rotireaient  Board         5575 

DrewnlJun4  Binlc  for  Theatrical  Performances  •>  Use  of         3578 

Action  of  Fire  Dom-ission  Denying  ^lok  Leave  to  Member 

of  the  Department  -  Keview  by  Civil  Service  Camciisslon  of  3586 

Effect  of  Charter  Amendment  No,  4  on  Salaries  of  Monbers 

of  the  Fire  Department  359 S 


-0- 

Golden  Gate  Park  Band  -  Jurisdiction  of  the  Art  Commission 

of  the  City  and  Cotinty  of  San  Francisco  over  3587-a 


-H- 


HOSEMAir,  Status  of  -  Appointed  to  the  Position  of 

Engineer  tm  Fire  Boats  3555 


Hoao  Cv/noi''o  Tjoan  3oil)oratlon  and  Ax^aiiaaent  House 

Liaons&  Fee  5576 


To-  HOUSINO  ATJTHORITY 

Property  Owned  by  the  Housing  Authority  -  Taxation  of  355fi 


r 


-I- 


Inspectors  Police  Department  to  Aid  in  r/ork  of  Bond 

and  War3?ant  Office  -  Assignment  of  3548 

Islals  Creek  -  Liability  of  Steam  Railroad  Companies 

to  Pave  Bridge  over  3551 

Inspection  Peo  License  Hood  be  Obtained  -  Only  On©  • 
Wbero  One  Ornier  Operates   ieveral  restaurants  on  tba 
SaxM  Preanlsea  5579 


-J- 


Jiirisdiction  of  Art  Coramisaion  of  City  axid  County  of  San 

Francisco  over  Golden  Gate  Park  Band  3587-a 

"Junior  City"  at  Hunter's  Point  -  In  re  Coordinating 

Co\mcll  Setting  Up  Sfil7 

Juvenile  Court  In  Private  Institutions  -  Payment  of 
Medical  and  Ho^ltal  Bills  Incurred  for  Emergency 
Care  of  ards  of  th.e  5621 


Juvenile  retention  Home  by  'I'he  Depai'tment  of  Public 
Health  -  in  Re  Charter  Provision  Providing  for  Control 
of 


5623 


-K- 


-L- 


Liability  of  City  to  a  Pxiblic  Utility  for  DaMaces 

Caused  by  a  Stx^et  Qave«ln.  due  to  a  Fatilty  Sever  3545 

Liability  of  Steam  Railroad  Companies  to  Pave  Bridge 

Over  Islaia  Creek  3551 

"Limited  Tenuis"  appointees.  Hare  -  who  hare  served 
the  city  for  One  year,  the  right  to  thirty  days' 
pay  upon  entering  the  ililltary  Service  3670 

Legality  of  Use  to  Make  Copy  of  Certificate  of  Registry  of 

Marriage  -  Photostat  Process,  3618 


-»• 


Military  Service  •  Have  "IHnited  Tenupo"  appointees,  who  have 
served  the  City  for  one  year,  the  rigpit  to  thirty  days' 
pay  upon  ont earing  the  -  5570 

Mobile  Canteen  \mits  on  watefront  -  Authority  of  Director 

of  Public  Health  to  issue  permit  to  3585 

tianicipal  and  r^rlcet  "treet  Railway  Properties  to  ba 

fixed  by  Utilities  Cossmission  -»  Rates  on  3^8 

IiRXlc»t  street  li^lway  Properties  to  be  fixed  by 

Utilities  Goascnisslon  -  I^tas  on  Ifunicipal  ajod  "^5598 

Market  Street  Hallway  Busef  «  Tires  on  3502 

Members  of  Board  of  Trustees  of  M,  H,  deYotmg  Memorial 

Museum  and  California  Palace  of  the  Legion  of  Honor        36(^7 

Market  Street  Railway  Company  -  Payment  of  V^ages  of 

Former  Operative;^  Employees  of  3612 

Milk  Itsspectors  •  Law  Applicable  360P-«4t 

Monthly  Employees,  on  a  Five-day  eek,  Entitled  to  a  -^ay 

off;  in  Lieu  of  Satiirday,  September  9th,  1944?  Are  3627 

Military  Leave  of  Absence  -  Reinstatement  of  Employee  in 

his  Position  on  Rotxirn  to  Duty  after  a  5628 


To  -  MAYOR 

Standardization  of  ^Salaries  In  tl»  Mtmlcli>al  Oovornnant  - 

Classification  of  Employees  ftnd  3556 

Reinstatement  of  Employee  in  liis  Position  on  Het-orn  to  Duty 

after  a  Military  Leave  of  Absence  3628 


-t:- 


Noxi-confonaing  TJaea  -  I)©lib«i«toly  Created  3564 

"KUlaanco'*,  ./laat  Constitutes  a  -  in  an  Industrial  Zona, 

by  lieason  of  the  limlsslon  of  Odor»  5573 

Wavy  Department  -  Working  for  the  «  constitutes  a 

gainf\il  occupation  3589 

Non-conforming  Use  t&»ter  Zoning  Ordinance  36(^ 

Non-suit  Teachers  with  Respect  to  Interest  in  Connection 

with  Relating  Cases  -  Rights  of  3616 

Non-Suit  Re-rated  Teachers  —  Apoli cation  of  "Nine 

Months  Rule"  3624 


-0- 

OVERTBE  Pay  for  School  District  Employees  on 

Aatlstice  Day  5541 

Ownaridtiip  by  City  and  County  of  San  Francisco 

of  Cozmaon  "tock  of  Utiion  Square  Garage  Corpox*atlon  3597 


-  ^iZy^  SL»UUU.^JLt^  ^'^^  '^' 


-p- 


Paymont  of  Bills  for  Hospitalization  of  Wards 

of  San  P3?ancisco  Juvenll©  Covirt  at  Sonoma 

Hospital  3553 

Pflueger,  Appointment  of  Timothy  L«  -  as  a  member  of 
The  Art  Comiaisslon  3557 

Permits  for  Horsing  Homes  -  Herzberg  Nursing  Home,  and         3560 

Pay,  Back  -  as  sought  from  City  Department  ~  after 

pension  granted  for  disability  by  Retirement  Board  3575 

Prisoners  to  San  Francisco  -  Appropriation  to  Chie?  of 

Police  to  Defray  Expense  of  Ketuming  3577 

Patrol  Special  Officer  -  In  the  letter  of  the  Payment 

of  a  Keward  for  Meritorious  Conduct  to  3584 

Patrol  Special  Officers  -  Removal  of  3595 

Passage  of  Emergency  Legislation  3596 

Possible  Curtailment  of  Transportation  Service  3601 

PaTBient  of  Wagea  9f  Former  OperatlTO  iMployees  of 

Market  Street  Hallway  Coopaagr  S612 

Pacific  Auxiliary  Fire  Alarm  Company  3615 

Photostat  Process,  Legality  of  Use  to  make  Copy  of 

9e  tificate  of  Registry  of  Marriage  3618 

Payment  of  Medical  and  Hospital  Bills  Incurred  for  Emergency 
Care  of  ^i^ards  of  the  Juvenile  Court  in  Private  In- 
stitutions • 


To  - 


PARK  COJC=1ISSIOH 

Paric  Gonmlsslon-  Authority  of  -  to  Ponnit  a  Building 
Privately  Ownoa  to  Overhang,  in  Part,  on  Park  Property      &569 

Park  Commission  -  Charges  for  Use  of  Property  and  Facil- 
ities Tinder  Jurisdiction  of  5611 


To  -  POLICE  COMMISSION  "  CiilEP  OP  POLICE  354O 

Right  of  Person  holding  Federal  Position  to  act  as 
Member  of  the  Police  Cammlsslon 

Right  of  Person  Holding  Federal  Position  to  act  as 
Member  of  the  Police  Coimnlsaion,  provided  said 
Person  is  Serving  In  a  Federal  Position  on  a 
Dollal^Per-Tear  Basis  354® 

Inspaetors  Police  lopartnent  to  Aid  in  \7ortc  of  Bond 
and  '^arrant  Office  ->  Assi^xtnent  of  5548 

Right  of  Federal  Snployee  to  Act  as  Member  of 
Police  Commisaion  3549 

Chief  of  Police  -  Appropriation  to  -  to  refray 
Esqsense  of  ilotuming  Prisoners  to  San  Francisco         3677 

Patrol  special  Officer  -  In  tho  Mtter  of  tho 
Paykeat  of  a  Reward  for  Meritorious  Conduct  to         3584 

Patrol  Special  Officers  -  fiemoval  of  3595 

Revocation  of  Certificates  of  Public  Necessity  and  Con- 
venience Issued  for  the  Operation  of  Motor  Vehicles 
for  Hire  3606 


CI  \ 


TO  -  PUBLIC  EEiaJSE,   DIRSCTCB  OP 

Herzberg  ITurslug  HoBae,  and  Permits  for  l?urslng  names         5560 

Inspection  Fen  L5.conae  Need  be  obtained  -  only  One  - 
vrti&TQ   One  Owner  Operates  Several  Hestaurants  oai 

the  i^aiae  Proniiae*  3579 

Director  of  Public  Health  -  Authority  of  -  to  issue 
permit  to  Mobile  Canteen  units  on  the  waterfront  3585 

Are  Warehouses  that  Handle  Food  in  Packages  or  in  Bulk 
/Liable  for  the  Inspection  Fee  of  $6,00  for  a  Year, 
/  as  Provided  in  Part  III,  ilrticle  1,  Section  35  of  the 
San  Francisco  Mrinlci:jal  Code.  3626 


To  -  PUBLIC  T3TILITIES  COMmSSlOU 

Hatea  on  Municipal  and  Market  Street  Railway  Properties 

to  be  fixed  by  ITtilltles  Canmlaslon  3598 

Possible  Gtirtailment  of  Transportation  Servl««  3601 

Tires  on  I<laz^et  street  Hall^say  Buses  3608 

Caae  201,  Claim  for  Manage  to  City-Owned  Light 

Standard  No.  015  3625 


ij 


PUBLIC  V^LiJ'ARE  DEPARTMEHT 

CiBpositlon  of  Records  of  Public  Velfar©  lepartanent  3580 


^ 


TO  -  PimCimSER  OP  SUPPLIES 

Sttfficlency  of  Automobile  Insuranco  Policy  of 
Firemen  in  the  City  and  Gounty  of  San 
Fanmcisco,  to  Cover  Civilian  I>ofonso  Activities  5559 

/ 


«i«Q» 


-B- 


RIGHT  of  person  holding  Federal  Position  to  act  as 

Member  of  the  Police  Commission  3540 

RIGBK  of  Person  Holding  Federal  position  to  act  as 
Member  of  the  Policd  Gossia  esion,  provided  said 
Person  is  Serving  in  a  Federal  Position  on  a 
rsolior-Pcr-Year  Basia  3648 

RIGHT  OP  Federal  Employee  to  Act  as  Member  of  Police 

Corainission  3549 

I 

REMO'/AL  of  Tracks  on  San  Bruno  Line  by  Southern  Pacin.* 

Company,  and  Restoring  Street  to  Proper  Grade         3554 

School 
RIGHTS  of  non-certificated/anploy^ea  in  iietiroment  Systoa 

and  Health  Service  Systeoi  3565 

RIGHT  of  Board  of  Education  to  Enter  Into  Contract  for 

Study  of  Admiril strati ve  Hequiraments,   Including  «kw* 

Vioational  and  Adult  P5?ograma»  3571 

Ilates  on  il\.micipal  axid  Market  ntr«et  Rail^say  Properties 

to  be  fixad  by  TTtilitles  C«»ffinl  salon  3598 

Right  of  B<»rd  of  Education  to  '»aive  ?tatuto  of  Lindt- 

ationa,  and  to  Pay  Interest  on  Back  Salariea  S600 

Revocation  of  Certificates  of  Public  Necessity  and  Conven- 
ience Issued  for  the  Operation  of  Motor  Vehicles  for 
Hire  3606 

Rights  of  Non-suit  ^'eachers  with  Respect  to  Interest  in 

Connection  with  Rerating  Cases.  3616 

Remodeling  of  Roof  of  "Winterland  Rink**  3619 

Rent  Ceiling  Legislation  -  Legality  of  3620 

Reinstatement  of  Employee  in  his  Position  on  Retxim  to 

Duty  after  a  Military  Leave  of  Absence  3628 


To  -  RECREATION  DEPARTMENT 
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January  14,  1944 


SUBJECT!   In  r«  Right  of  Person  holding  Federal  Position 
to  &ct  as  Member  of  the  Police  CoiUBii salon* 


D«ar  Sirt 

You  have  eulmdLtted  to  me  the  following  facts: 

You  are  giving  consideration  to  a  person  who  is  in 
the  service  of  the  V.ar  Labor  Board  for  appointment  to  the  office 
of  Police  Commissioner,  and  you  ask  if  the  fact  that  he  is  serv- 
ing on  the  iederal  uoveraiient  ciisqualifies  him  from  accepting  a 
local  office,    I  understand  that  this  particular  person  was  ap- 
pointed to  his  present  position  by  the  Regional  Director  of  tiie 
l^ar  Labor  board  and  tiiat  his  appointment  was  eonfirrao'l  by  that 
board  in  Washington,   Vthile  he  does  not  post  a  bond  ne  takes  an 
oath  of  office, 

OPINIQH. 

As  to  whether  or  not  he  could  accept  a  position  tinder 
the  Charter  of  the  City  and  County  of  t^an  imnclsco  is  governed  by 
both  the  Constitution  of  the  State  and t he  Charter  itself. 

Section  20  of  Article  IV  of  the  Constitution  provides: 

"No  person  holding  any  lucrative  olfice 
under  the  United  States,  or  any  other  power, 
shall  be  eligible  to  any  civil  office  of  profit 
under  this  state, "etc,   (citing  exceptions 
which  do  not  apply  in  the  instant  case), 

Section  142  of  the  Charter  reads  as  follows* 

"Any  person  holding  a  salaried  office  unoer 
the  city  and  county,  whether  by  election  or  ap- 
pointment, wirio  shall,  during  Ms  tena  of  office, 
hold  or  retain  any  other  salaried  office  under 
the  government  of  the  United  States,  or  of  tlds 
state,  or  who  shall  hold  any  other  salaried 
office  connected  with  the  .government  of  the  city 
and  county,  or  who  shall  oecoino  a  member  of  the 
legislature,  siiall  be  deemed  to  liave  thereby 
vae&ted  the  office  held  by  him  under  ttie  city 
and  county," 
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Therefore,  if  the  party  imder  consideration  is  an 
officer  of  the  Federal  Government,  he  is  diaquallfied  from 
holding  any  local  office.   If  he  ia  merely  an  employee,  a 
disqualification  does  not  attach. 

I  understand  the  position  is  governed  by  the  federal 
civil  service  rules  and  carries  a  salary  of  |6500  per  yeap# 
Therefore,  it  may  he  said  to  he  a  lucrative  office.   In  ray 
opinion,  ti^ie  position  of  the  gentleman  with  the  War  Lahor 
Board  is  an  office  and  not  an  employment.  He  sits  as  a  con- 
sultant to  the  Regional  Director,  has  three  or  more  assistants 
under  him,  and  while  he  follows  the  general  policy  outlined 
by  hie  superiors,  he  exercises  independent  judgment  in  all 
matters  to  a  very  large  extent. 

The  law  has  not  drawn  the  line  any  too  distinctly 
between  office  and  employment,  but  I  think  the  general  rule 
can  be  taken  from  Cielifoi'nia  Jurisprudence,  Vol.  IC,  at  page 
959,  where  the  text  writer  has  saidt 

"A«  a  general  rule,  an  office  is  based  upon 
•eae  law  which  defines  the  duties  appertain- 
inii  to  it  and  fixes  the  tenure,  while  an  em- 
ployment is  based  upon  a  contract  with  the 
employee,  defining  his  duties,  fixing  his  com- 
pensation, and  determining  the  period  of  Ms 
employment.   'i'he  most  general  characteristic 
of  a  public  officels  which  distinguishes  him 
#      from  a  mere  employee  is  that  a  public  duty  is 
delegated  and  entrusted  to  him,  as  a^ent,  the 
performance  of  «hich  is  an  exercise  of  a  part 
of  the  governmental  functions  of  the  particular  political 
\mit  for  which  he,  as  agent  is  acting.  " 

The  text  above  quoted  is  borne  out  by  the  langufig  e  of 
the  Supreme  Covirt  of  California  found  in  the  case  of  Coulter 
V.  Pool,  1B7  Cal.  181,  «here  the  court  said: 

••a  public  officer  is  a  public  agent  and  as  such 
acts  only  on  behalf  of  his  principal,  the  public, 
whose  sanction  is  generally  considered  as  necessary 
to  e,ive  the  act  performed  by  the  officer  the  author- 
ity and  power  of  a  public  act  or  law.   The  most 
general  characteristic  of  a  public  officer,  wMch 
distinguishes  him  from  a  mere  employee, is  that  a 
public  duty  is  delegated  and  entrusted  to  him,  as 
agent,  the  performajoee  of  which  is  an  exercise 
of  a  part  of  the  governmental  functions  of  the 
particular  political  unit  for  iftMch  he,  as  agent, 
la  acting." 
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Th«  Supreme  Court  of  Illinois,  in  the  case  of  Pekin  v. 
Industrial  Accident  Uoirnnissionj  Vol.  173  Northeastern,  pet;  e  339, 
has  held  that  an  "officer  under  statute  is  one  who  has  quali- 
fied by  giving  bond  and  taking  oath  of  office." 

The  Supreme  Court  of  the  State  of  Michigai,  in  the  case 
of  Shttrbun  v.  hooper,  40  Mich.  503,  has  said: 

"The  term  officer,  as  used  in  the  Constitution, 
applies  and  relers  to  such  offices  as  h&ve   some 
degree  of  permanency  and  are  not  created  by  a 
temporary  nimliiation  for  a  single  and  transient 
pxtrpose. 

There  is  no  necessity  for  multiplying  authorities,  but 
from  the  most  carefixl  investigation  wnlch  we  have  been  able  to 
make,  we  are  of  the  opinion  tliat  the  person  referred  to  is  an 
officer,  in t he  employ  of  the  United  States,  and  therofore  is 
disqualified  from  holding  local  offic«  both  under  the  provisions 
of  the  Constitution  of  the  State  of  Crlifornia  and  the  Charter 
of  the  City  and  Covmty  of  San  trancisco. 

You  are  so  advised* 

R©si:«ctfuHy  submitted, 

jyo,j.o'Toorjg 

City  Attorney, 


To  J  Hi a  Honor  the  Mayor. 

c*  c.  to  Mr,  James  Folger 
c.  c.  to  Mr,  Jerd  Sullivan, 


^Sit 


January  21,  1944* 

SUBJECT  J     Gvertlm©  Pay  for  School  J 1 strict 

Employe©*  on  Amiistlo©  Day* 

0©ntlomen) 

TMa  offlc©  la  In  receipt  of  your  request  Tor  an  opinicai  as 
follows* 

RBqUKSg 

'The  Board  of  Bdueation  3?equested  certain  non?- 
certifioated  employaes  to  work  on  Aimlstico  JDay*  Here- 
tofore Arcilatice  Day  has  becai  conalderod  a  holiday  by 
the  Board  cf  Education* 

"under  the  p3?oviaions  of  the  salary  standardizatitm 
ordinance,  tlie  annual  salary  ordinance  and  ordinaneo  2287 
of  tiie  iioard  of  Supervisors ,  the  Civil  Sei»vioe  GooimiBsion 
has  requested  the  Board  of  Education,  under  date  of  Jan- 
uary sixth,  to  submit  overtime  pa^n^olls  to  coanpensate  the 
eioployeea  for  woxfelng  on  Armistice  3^y»  To  date  w©  have 
had  no  reply  from  the  Board  of  Bduoatlon  and  no  overtime 
rolls  liave  been  submitted  for  this  rjagsaent. 

"V/ill  you  please  inform  us  in  w  rlting  aa  to  whether 
or  not  we  are  correct  in  our  interpretation  of  the  laws 
involved*  If  you  agree  with  oiir  stand  in  ths  naatter  will 
you  please  inform  us  what  steps  should  be  taken  to  socvire 
pajfinont  for  the  employees  who  worked  on  Armistice  Lay  and 
who  previously  were  (planted  a  holiday  on  Armistice  Day*" 

OPINIOIf 

Section  8161  of  the  Education  Code  of  California  provides 
as  follows I 

"The  governing  board  of  a  school  district  siay, 
in  its  discretion,  i?ialntain  schools  and  classes  on  any 
days  other  than  Sunday,  the  tv/enty- fifth  day  of  I)ecember, 
the  first  day  of  January,  the  fourth  day  of  Jixly,  and 
any  day  appointed  by  the  President  of  the  Itolted  Ctates 
of  i\merica  or  by  the  Governor  of  this  State  for  a  public 
thanksgiving* 

"This  section  shall  remain  in  effect  imtil  the 
ninety-first  day  after  final  adjoumiaont  of  the  Fifty- 
sixth  Regular  Session  of  the  Legislature,   or  luitil  the 
cessation  of  hostilities  in  all  v^ars  In  which  the  United 
States  is  now  engaged,  whichever  first  occurs.     iVhile 
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this  section  is  in  ©fleet,  it  shell  supersede  any  exist- 
ing provisions  of  law  which  are  in  conflict  with  it,  but 
such  provisions  are  not  repealed  by  this  section,  nnd 
alter  this  section  is  no  longer  effective  shall  have  the 
same  force  as  though  this  section  had  not  been  enacted." 

You  will  note  from  the  foregoing  Fducation  Code  section  that 
the  governing  board  of  a  school  district  may  in  its  discretion  main- 
tain schools  and  classes  on  any  dates  other  than  those  mentioned  in 
the  section* 

The  schools  of  San  Francisco  were  open  and  raainteined  on 
Armistice  Day  of  1943,   Since  it  was  discretionary  on  the  part  of 
the  Board  of  Education  with  respect  to  whether  schools  should  be 
kept  open  on  Armistice  Lay,  there  is  no  question  concerning  the  right 
of  the  ^oard  of  Education  to  keep  the  schools  open  on  that  day. 

We  therefore  come  to  the  question  of  whether  any  of  the 
ordinonces  referred  to  in  your  request  govern  the  Board  of  Education 
with  re^iard  to  non-certificated  employees. 

Section  135  of  the  Charter  reads  in  part  aa  follows: 

"Non- teaching  and  non-technical  positions,  and 
positions  not  required  by  law  to  be  filled  by  a  person 
holding  a  teaching  or  other  certificete  as  required  by 
law,  shell  be  employed  under  the  civil  service  provisions 
of  this  chs.rter  ana  the  compensations  of  such  persons 
shall  be  fixed  in  accordance  with  the  salary  standard- 
ization provisions  of  this  charter." 

From  the  foregoing  It  will  be  observed  that  the  compensations 
of  non-certificated  employees  are  subject  to  the  salary  atandaruizHtion 
provisions  of  the  Charter.   The  standardization  of  comHensstions  means 
that  there  shall  be  an  equalization  of  rates  of  pay.   Section  151  of 
the  Charter  deals  with  the  standardization  of  compensations  but  it  does 
not  mention  holidays,  aor  could  it  affect  holidays  of  the  school 
district.   The  moment  when  any  provision  of  the  charter  interferes  with 
the  conduct  and  operation  of  the  school  system,  such  provision,  with 
respect  to  sciiool  affairs,  is  entirely  without  effect. 

It  has  been  consistently  held  by  the  courts  that  the  maintenance 
and  operation  of  the  public  schools  rests  in  the  Board  of  Education, 
irrespective  of  any  charter  provision,  and  that  when  there  is  a  con- 
flict between  state  school  law  provisions  end  local  ordinances  or 
charter  provisions  and  there  is  a  question  of  the  control  or  further- 
ance of  the  school  sj^stein,  the  loc&l  ordinaiiices  and  chsrttir  provisions 
are  suborddnate  to  those  of  the  state  law. 

In  this  connection  I  call  your  attention  to  the  language  used 
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by  the  Supreme  Court  in  the  caae  of  BUTTERWGRTH  v,  &.YD,  12  Cal.  {2d) 
140  13 1  162,  where  It  is  eaid: 

'The  school  syetetn  he 8  been  held  to  be  a  matter 
of  general  concern,  rather  than  a  municipal 
affair,  end  consequently  is  not  conanitted  to 
the  exclusive  control  of  local  governments," 

In  this  caae  the  court  also  held  that  cities  may  make  local  regulations 
beneficial  to  and  in  furtherance  of  the  school  system,  but  only  when 
these  provisions  do  not  conflict  with  the  general  law,   in  the  instant 
CBse  we  have  an  indirect  conflict  which  has  the  effect  of  subordinating 
the  school  system  to  the  operations  of  the  local  charter. 

In  Gil=RTH  V.  DOMINGUEZ,  1  Cal,  (2d)  239  at  242,  the  court  said: 

"It  is  settled  in  this  state  that  the  school  sys- 
tem is  a  matter  of  general  concern,  and  not  a  municipal 
affair.   Consequently,  the  School  Code  govern, s  and  charter 
provisions  must  be  interpreted  in  conformity  therewith, 
(See  Kennedy  v,  a^iller,  97  Cal,  429,  32  Pac,  558;  Hancock 
V,  Board  of  Education,  140  Cal,  554j  74  Pac,  44}  Los 
Angeles  City  School  District  v,  Longden,  148  Cal,  380,  83 
Pac.  246;  Board  of  Education  v.  Davidson,  190  Gal,  162, 
210  Pac,  961;  Whitmore  v.  Brown,  207  Cal,  473,  279  Pec, 
447;  Esberg  v,  Badaracco,  202  Cal,  110,  259  Pac,  730,) 

See  also,  PEOPLE  v,  teF;RTZ, 
2  Cal,  (£d)  136; 

L/.KSING  v.  BOflRO  OF  EDUCATION, 
7  Cal,  App,  (2d)  211. 

The  control  of  the  school  systeia  necessarily  gives  the  Board  of 
Education  the  rif)it,  under  section  81S1,  to  detenaine  when  and  when  not 
to  maintain  and  operate  our  schools.  The  Board  of  Education  chose  to 
maintain  and  operate  them  on  Armistice  I>ay,  1943,  Under  the  circumstances 
there  could  not  possibly  be  any  legal  inf rin^^e  r ent  by  local  charter 
provisions  or  ordinances  on  the  right  to  maintain  and  operate  the 
schools  on  this  day.   And  if  such  be  the  case,  neither  the  charter  nor 
any  ordinance  could  possibly  legally  provide  for  overtime  compensation 
of  «r.ployee8  (paid  i'rora  school  funds)  on  o  day  fixed  by  the  Board  of 
Education  as  a  normal  school  day.   No  local  charter  provision  could  have 
any  indirect  influence  on  the  Board  of  Fducation  in  deter'^iiining  whether 
Armistice  Day  should  or  should  not  be  a  school  day  and  in  this  instance 
atandarditatlon  does  precisely  this, 

I  have  your  letter  addressed  to  this  office  on  January  24,  1944, 
wherein  you  chronologically  mention  the  following  sections  of  the 
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School  Cod*  -  Section*  14101  -  1621  -  1626  -  4621  -  4629  and  2201. 
I  have  axsjBilned  these  eectiona  •fvnd  dc  not  believe  thet  they  have  any 
application  to  the  instant  case*   Section  2201  miiiit  have  application 
were  it  not  for  the  fact  that  section  14027  of  the  School  Code  provides 
that  city  boards  of  education  have  full  power  to  fix  the  salary  of 
all  emplojreea. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  non- 
eertifio&ted  employees  of  the  San  Francisco  Unified  School  District 
who  worked  on  Armistice  Pay,  1843,  are  not  entitled  to  overtime  for 
their  work  on  this  day,  and  that  therefore  the  Board  of  Education  need 
not  suboiit  overtime  payrolls.   But  in  rendering  this  opinion  I  desire 
to  make  it  clear  that  the  Board  of  Supervisor*  has  full  power  to 
provide  for  standardization  of  the  compensation  of  non-certificated 
employee*  of  the  San  Francisco  Unified  School  District  where  tiiere  is 
no  conilict  with  the  provisions  oj  the  state  law  and  such  standardiza- 
tion is  in  furtherance  of  the  publio  school  system. 


Respectfully  submitted. 


CITY  ATTGRNEX 


TOt 

Civil  Service  Commission. 


#S 


^^ih 


January  2C  1944 


SUBJI.CT:  In  re  Rl;:;ht  of  Person  Holding  Federal 

Position  to  act  as  Mamber  of  the  Police 
Commission,  orovidad  aaid  porson  la 
£©jvlng  In  a  Federal  Position  on  &  Dollar- 
Par-Year  Basis, 

Deer  Sir: 

Suppiementin^j  my  opinion  under  date  of  January  14, 
1944,  rendered  to  his  Honor,  the  Mayor,  relative  to  the  right 
of  a  p<arson  holding  a  Federal  position  to  act  as  a  jrieiaber  of 
the  Polloe  Coinmission,  I  will  state: 

0  P  ^  K  J_  0  N 

At  the  tliEo  the  matter  was  referred  to  me  for  an 
opinion,  it  was  understood  that  the  party  sejrvlnG  as  a  Federal 
official  was  receiving  compensation  at  the  rate  of  vC500,00  per 
year  and  I,  terofore  held  that  ho  came  within,  not  only  the 
constitutional  prohibitions  but  also  within  the  prohibitions 
contained  in  section  142  of  the  Charter.   The  prohibitions 
of  Section  20  of  Article  Iv  of  the  Constitution  are: 

"Ifo  person  holding  any  lucrative  office 
undor  the  United  States,  or  any  other  power, 
ahe.il  be  eligible  to  any  civil  office  of 
profit  under  tils  state,"  ;tc. 

The  Cnarter  provision  provides: 

"Any  poraon  hold*"'*  sfalarlod  office  under 
the  city  end  coun.ty,  vshether  by  election  or 
appointnient,  who  shall,  during  his  term  of 
office,  hold  or  retain  any  other  salaried 
office  unoer  the  ^^jovernment  of  the  United 
States,  or  of  this  state,  or  who  shall  hold 
any  other  salaried  office  connected  with  the 
j^ovemiTient  of  the  city  and  county,  or  who 
shell  bocoi^ie  a  aieznber  of  the  legislature, shall 
be  deemed  to  have  thereby  vacated  the  office 
held  by  him  under  the  city  and  county," 

There  is  no  question  in  my  mind  that  as  long  as  the 
Federal  official  *as  receiving  a  sizable  salary  or  was  holding;  a 
lucrative  office  £nd  also  a  salaried  office,  iio  was  disqualified 
from  holding  a  municipal  office  both  under  th<:  provisions  of 
the  Constitution  and  linder  the  provisions  of  tne  Charter, 

However,  It  cannot  be  sfcld  that  a  porson  who  is  serving 
the  Federal  Government  for  the  nominal  compensation  of  One  Dollar 


per  yt-ar  is  holding  a  lucrative  offiea,  nor  does  he  hold  a  s&iuried 
ofllce,  for  the  reason  that  a  salary  ie  oresaaed  to  b©  at  loast 
rcafKvnable  comp'jnaatlon  for  tLe  services  rendered  and  the  fixing 
of  Federal  salaries  at  a  dollar-a-yetir  for  tnosa  who  practically 
volunteer  their  services  is  merely  a  fiction  and  has  been  adopted 
to  comply  with  certain  Federal  Government  rej^ulat^ons. 

You  are  therefore  advised  that  If  the  purson  referred 
to  in  .-ny  opinion  to  the  Mayor  unJer  date  of  January  14,  15?44, 
Is  now  serving  tiie  Federal  Govarninent  fox-  the  compensation  of 
One  Dollar  per  year  there  is  no  prohibition,  either  in  the  State 
Constitution  or  in  the  Charter  of  the  ^ity  and  Coimty  of  San 
Francisco  which  would  prevent  him  from  boln^i  appointed  a  lauaber 
of  the  Police  CoaEiiis8ion» 


Respectfully  submitted, 

QirTJWjimi 

Tot 

Police  Coamisaioner 
Jerd  Sullivan 

cc   to  Mayor  Rojjer  D,   Lapiiaa 
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February  1,  1944, 
SUboECT  :  Re  Disposition  of  Old  Correspondence. 


Dear  Sirs: 


lows: 


I  am  in  receipt  of  yovir  request  for  an  opinion  as  fol- 


"v.e  now  have  old  correspondence  files  of  the  v.ldows' 
Pension  bureau  and  of  the  County  kvelfare  Depai'tment 
which  date  from  1913  through  1934.   HVe  have  exam- 
ined these  files  and  have  removed  for  permanent  stor- 
age all  statistical  material,  legal  records,  and  re- 
ports.   In  a  separate  file  we  have  maintained  lists 
indicating  the  naiues  of  persons  who  have  been  granted 
aid  under  the  various  aid  programs,  and  we  have  finan- 
cial records  indicating  a  summary  of  the  total  amount 
of  aid  which  has  been  granted  on  each  case.   The  case 
records,  which  summarize  the  social  and  finemcial  data 
on  all  applications  and  on  recipient r,  will  be  main- 
tained at  all  times. 

"The  miscellaneous  correspondence  of  the  Vvldows '  Pen- 
sion Bxireau  and  of  the  County  Welfare  Department  has 
no  further  value  to  this  department  and  it  would  e 
desirable t o  destroy  it.   Under  section  4041.39  of 
the  Political  Code  of  the  State  of  California  and  un- 
der Part  I,  Section  328,  of  the  Lunicipal  Code  of  San 
Prancisco,  it  appears  that  such  destruction  of  miscel- 
laneous correspondence  would  be  within  the  jurisdic- 
tion of  the  department  iiead, 

"In  connection  with  the  above,  we  respectfully  request 
your  opinion  on  the  following  points: 

"1,   Can  the  miscellaneous  correspondence 
referred  to  above  be  destroyed. 

"2.    If  this  material  can  be  destroyed,  does 
the  authority  to  dispose  of  the  said 
material  lie  within  the  jvirisdlction 
of  the  departmexit  head," 

OPLUION. 

The  pertinent  sections  relating  to  the  destruction  of 
unneeded  records  or  papers  of  yoiir  department  are  quoted  below 
in  full. 

Section  4041.39  of  the  Political  Code  provides: 
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"The  board  of  supervisors  in  each  county  it'ay*  in 
Its  discretion,  authorize  the  aeetructlon  or  dis- 
position of  any  duplicate  record,  paper,  or  docu- 
ment, other  t^an  the  original  thereof,  t'ae  orig- 
inal of  which  Is  In  the  files  of  any  officer  or 
department  of  the  county  and  is  aiore  than  five 
^ ears  old. 

"The  board  of  supervisors  may,  in  Its  discretion, 
authorize  the  destruction  or  alspoeltlon  of  any 


record,  paper,  or  docuaient  which  is  more  than 
five  ;^ears  old  and  which  was  prepared  or  received 
pursuant  to  a  county  ordinance  or  la  any 
other  than  pursuant  to  a  State  statute* 


manner 


bectlon  328,  Part  1,   of  the  San  i'ranclsoo  Klunicipal  Code 
provides : 

"ikny  department  head  as  defined  in  Section  20  of 
the  Charter  is  authorized  to  destroy  or  other- 
wise dispose  of  useless  papers  of  such  depart- 
ment live  (5)  years  after  receipt  thereof  and 
after  they  have  served  their  purpose  and  are  no 
longer  required.   The  Controller  shall  approve 
for  such  department  the  deetructlon  or  preserva- 
tion of  papers  relating  to  financial  matters. 
The  City  Attorney  shall  also  ins true t  department 
heads  on  destruction  of  payers  which  may  have 
legal  significance.   The  Ketireiaent  Board  sliall 
supervise  the  destruction  or  vreservatlon  of  pa^- 
j»oll  checks,  time  cards,  etc.,  and  on  request, 
payrolls,  time  cards,  etc.,  shall  be  delivered  to 
said  iietlrextient  board." 

(1)  Can  the  raiscellaneous  correspondctice  referred  to  above 
be  destroyed? 

The  second  paragraph  of  section  4041,39  of  the  Political 
Code,  quoted  above,  provides  that  the  Board  of  Superviso. s  may 
authorize  the  destruction  or  disposition  of  any  record,  paper 
or  doctiment  which  is  more  tli&n   five  ^ears  old  and  which  was  pre- 
pared or  received  pursuant  to  a  county  ordiiiaace  or  in  any  man- 
ner other  than  pursuant  to  a  ^>tate  statute. 

Section  328,  Part  I,  of  the  San  Francisco  Municipal  Code, 
provides  that  the  department  head,  as  defined  in  section  20  of 
the  Charter  of  the  City  and  County  of  lian  i-'raacisco,  is  author- 
ized to  destroy  or  otherwise  dispose  of  useless  papers  of  such 
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deyartment  five  years  after  receipt  thereof  and  after  they  have 
served  their  purpose  and  are  no  longer  required. 

Under  the  sections  mentioned  above,  the  miscellaneous  corres- 
pondence referred  to  in  your  letter  would  be  amon^  the  type  of 
papers  which  could  be  destroyed  or  otherwise  disposed  of  where  the 
necessary  conditions  have  been  met  -  -  that  is,  where  it  is  more 
than  five  years  old,  where  it  has  not  been  received  pursuant  to 
State  statute,  and  wnere  it  has  served  its  purpose  and  is  no  longer 
required. 

( 2 )   Does  the  authority  to  dispose  of  such  material  lie  within 
the  jurisdiction  of  the  department  head ? 

The  Board  of  Supervisors  may  authorize  the  destruction  or  dis- 
position of  such  papers  as  mentioned  above.  (Political  Code,  sec. 
4041.39). 

The  department  head,  as  (-^efined  in  section  20  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  is  authorized  to  destroy 
or  otherwise  dispose  of  useless  papers  of  his  department  five  years 
aftei"  receipt  thereof  and  after  they  have  served  their  purpose  and 
are  no  longer  required,   (Sec.  328,  Part  I,  San  i-rancisco  ftmnicipal 
Code). 

By  virtue  of  the  provisions  of  section  328,  Part  I,  of  the 
San  Francisco  Municipal  Code,  the  Board  of  Supervisors  must  be  deemed 
to  have  delegated  its  right  to  authorize  the  destruction  of  useless 
papers  to  the  department  head  (as  defined  by  section  20  of  the  Char- 
ter) of  each  department  of  the  City  and  County  of  San  Branclsco. 
Therefore,  I  am  of  tiie   opinion  that  the  authority  to  destroy  the  mis- 
cellaneous correspondence,  to  which  you  refer  in  your  letter,  lies 
witliln  the  jurisdiction  of  the  department  head. 

Section  328,  Part  I,  of  the  San  Francisco  Municipal  Code  pro- 
vides that  the  Controller  shall  approve  for  such  department  the  de- 
struction or  preservation  of  papers  relating  to  financial  matters. 
If  your  miscellaneous  correspondeiice  does  relate  to  financial  mat- 
ters, it  would  be  necessary  for  you  to  secure  the  approval  of  the 
Controller  for  the  destruction  of  such  papers. 

This  section  also  provides  that  the  City  Attorney  shall  instruct 
department  heads  on  the  destruction  of  papers  which  may  have  legal 
significance.   I  am  of  the  opinion  that  such  miscellaneous  correspon- 
dence as  you  defc:crlbe  in  your  letter  has  no  legal  significance  at  the 
present  time  and  may  be  destroyed. 

Respectfully  submitted. 


De  artment  of  Public  welfare.  City  Attorney. 
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February  14,  1944* 


SUBJECT:  Emergency  Repairs  by  Recreation 
DejiMLrtment  of  Property  at  Pine 
Street  and  Van  Mesa  Avezxud* 


Qentleiaen  s 

I  aza  In  receipt  of  a  copy  of  a  oomnwml  cation  containing  a 
copy  of  a  letter  addressed  to  the  City  and  County  of  San  Francisco, 
throui^  Mb  Honor,  the  Llayor,  signed  by  M,  J.  O'Byme,  Lt.  Col., 
Corps  of  Engineers,  DItIsIwi  Real  Estate  Officer.   The  gist  of  the 
coaazeamication  Is  to  the  effect  that  San  Francisco  has  leased  to  the 
Federal  government  for  war  purposes  a  portion  of  Father  Crowley 
Playground  at  Seventh  and  Bryant  Streets,  and  that  for  the  purpose 
of  caring  for  certain  activities  that  weire  carried  on  at  the  Father 
Crowley  Playground,  the  Kecreation  Department  has  leased  a  loft  at 
tlie  southwest  comer  of  Pine  Street  and  Van  Ness  Avenue  on  which 
considorahle  work  will  have  to  be  done  before  It  will  be  in  a  fit 
condition  to  be  ocouplod  by  the  Recr<mtion  Departmwxt, 

I  further  understand  that  the  Federal  government  is  demand- 
ing iimnediate  possession  of  the  Father  Crowley  Playground  and  that 
the  loft  at  !  ine  street  and  Van  Ness  Avenue  must  be  made  available 
at  once  for  the  Recreation  Department • 

You  ask  as  to  «ftiat  procedure  should  be  taken  in  order  that 
the  work  of  rehabilitating  the  loft  may  be  performed  vd-thout  delay. 

OPPTIOH 

I  direct  your  attention  to  Ordinance  No.  9.0871,  commonly 
known  as  the  "Contract  Procedure  Ordinance",  and  especially  to 
Section  10  thereof  which  reads  as  follows: 

"The  Board  of  Supervisors  hereby  declares  that 
in  any  actual  emergency  created  by  weather  conditions, 
fire,  flood  or  other  unforeseen  oondltiona  of  unusual 
character,  or  the  "breakdown  of  any  plant,  equipaent, 
structure,  street  or  public  work  necessitating  immedlalre 
emergency  repair  or  reconditioning  to  safeguard  the 
lives  or  oropei^y  of  the  citizens  or  the  property  of  the 
city  and  county  or  to  maintain  the  public  health  or 
welfare,  rach  repair,  reconditioning  or  other  emergency 
work  may  be  executed  In  the  most  expeditious  raanner  by 
tha  department  head  responsible  therefor.  He  shall,  if 
the  eB»rgency  permits,  first  secure  tlie  approval  in  writ* 
ing  of  the  Chief  Administrative  Officer,  if  the  emergency 
work  is  to  be  done  or  ordered  by  any  depai'tment  under  Ms 
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jurisdiction  or,  for  doparbments  not  under  the  Chief  Ad- 
ministrative Officer,  the  approval  in  writing  of  the 
president  of  the  board  or  commission  concerned,  or  the 
Mayor*  ^J  ^  ». 

♦*The  department  head  oonceimed  almll  notify  the 
Controller  imraediately  of  the  work  Involved  and  the  e»- 
tiinated  cost  thereof." 

In  view  of  this  provision  of  the  Contract  Procedure  Ordi- 
nance, I  am  of  the  opinion  that  your  board,  with  the  written  consent 
of  the  president  thereof,  raay  proceed  with  the  necessary  recondition- 
ing of  the  premises  at  Pine  ^^traet  and  Van  N^sa  Avenue . 

If  the  work  is  to  be  done  through  the  rirector  of  Public 
Works,  of  course  tlie  pexmlsslon  of  the  Chief  Adbainistireitive  Officer 
should  bo  obtained,  and  at  all  events  the  Controller  should  be 
notified  as  to  the  amoimt  and  character  of  the  work  to  be  done.  I 
do  not  believe  that  any  emergency  order  frcan  the  Llayor  is  necessary 
in  the  premises* 


Respectfully  submitted. 


CITY  ATT  GENE  Y 
Recreation  department 


CC  -  Chief  Administrative  Officer 
Mr*  Lewis,  Mayor's  offica 
Controller 
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February  15,  1944* 

SUBJECT  J     liability  of  City  to  a  Public  Utility 
for  Damages  Caused  by  a  Street  Cave-in 
due  to  a  i''aulty  sewer* 

Dear  sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 


follows  t 


RBQUSSn! 


"Recently  we  had  a  atreot  cave-in  because  of  a 
faulty  sewer.  The  sever  failure  occasioned  daiaage  to 
underground  property  of  The  Pacific  Telephone  and  Tele- 

fT&-ph.  Company,   causing  the  utility  an  expense  of  about 
1,500 #00  for  the  repair  of  the  damage* 


I  hare  your  opinion  as  to  K*iether  the  city 
is  finally  responsible  for  the  repair  expense  incurred 
by  the  utilityt" 

QPINIOH 

To  warrant  a  recovery  iinder  the  Public  Liability  Act  (Stats, 
1923,  page  675)  the  following  conditions  must  e:slstt 

The  damage  to  the  claimant  must  have  resulted  from  the  danger- 
ous or  defective  condition  of  the  public  highway,  street,  etc.,  the 
city  council  or  other  governing  board  or  sonie  officer  or  person  having 
autiiority  to  remedy  the  condition  rtrust  iiave  Iiad  notice  or  knowledge 
thereof,  and  It,  or  lie,  must  imve  failed  or  neglected  to  remedy  the 
dangerous  or  defective  condition  within  a  reasonable  time  after  acquir- 
ing icnowledge  or  3?ecQlvlng  notice,  or  must  have  failed  to  take  such 
action  as  isiight  be  reasonably  necessary  to  protect  the  public  against 
the  dangerous  or  defective  condition  after  knowledge  at   notice.  The 
courts  have  held  that  where  a  defective  condition  has  existed  for  a 
considerable  period  of  time  that  the  public  official  charged  with  the 
remedy  has  the  requisite  knowledge. 

It  is  well  settled  in  this  state  that  when  dealing  with 
oases  falling  imder  the  provisions  of  the  Public  Liability  Act  of  1923, 
each  of  such  cases  must  depersd  upon  its  own  state  of  facts  and  that  no 
hard  and  fast  rule  can  be  applied  in  the  great  majority  of  cases, 

m  the  case  of  ARELLANO  V,  CITY  OP  BURBAITK,  13  Cal,  (2d)  248, 
the  court  saldt 

"To  warrant  a  recovery  under  the  Piibllo  Liability 
Act  the  following  conditions  must  exist:  tlio  injury  to 
the  plaintiff  must  imve  resulted  from  the  dangerous  and 


defective  condition  of  the  public  hif^way,   street, 
eto»,  tho  city  council  or  other  govoming  hoard  op 
sorae  officer  or  person  having  authority  to  r^iedy 
the  condition  naist  have  had  notice  or  knowledge 
thereof,  and  it,  or  he,  saiat  have  failed  or  neglect- 
ed to  r  eraedy  tho  dangercos  or  defective  condition 
within  a  reasonable  tlm©  after  acquiring  knowledge 
or  receiving  notice,  or  naist  have  failed  to  talc» 
such  action  as  inight  be  reasonably  necessary  to 
protect  the  public  against  the  dangerous  or  defect- 
ive  condition  after  knowled^  (^  notice*** 

In  maintaining  a  sewer  the  City  la  acting  in  a  govonanontal 
capacity,  and  its  liability  is  only  that  wliich  is  iaposed  by  the 
statute  • 

m  the  instant  case,  if  the  Director  of  Public  Works,  «p 
his  subordlnatea  had  no  knowledge  of  the  defective  condition  of 
the  sewer,  and  could  not  irnve  by  the  exercise  of  ordinary  care 
ascertained  the  defective  condition,  there  la  no  liability  on  the 
city,  on  tho  otiier  I:iyand,  if  tlie  sewer  oare-in  exlatod  for  such  a 
period  of  time  that  the  condition  coxild  have  been  remedied,  tl^ere 
Is  &  liability* 

In  view  of  the  foregoing  provisions  and  Interpretation  of 
the  law,   I  can  but  advise  you  that  the  city's  reaponsibillty  for 
the  3?epair  expense  Ino'xrred  by  the  utility  solely  depends  upon  the 
facts  that  might  be  established  at  a  trial  of  the  ismie.     Th©  burden 
of  proof,  this  being  a  civil  matter,  la  iipon  the  utility  to  fix  our 
liability,  if  any* 

You  are  advised  accordingly* 


Yours  very  truly. 


CITY  ATTOKIIBX 
Chief  Adaaini strati vo  Officer 
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February  15  1944 

SUBJECT:   Closing  of  Streets  on  Land  Condemned 
bj   the  United  States  Government. 

Dear  Sir: 

I  aiK  In  receipt  of  your  letter  in  which  you  refer  to  the 
eminent  do/aain  actions  Instituted  by  the  United  states  Uovernnent 
in  the  City  and  County  of  San  ipancisco  to  acquire  property  at  the 
Hiuiters  Point  area. 

You  state  that  the  descriptions  include  many  streets  the 
fee  to  which  is  in  the  abutting  property,  with  easeuients  for  street 
purposes  in  the  City  and  Coxinty  of  San  iranclsco,  and  you  request  an 
opinion  on  the  following  queatlooaj 

1.  AsBUffiing  that  the  United  States  Government 
obtains  judgment  in  these  actions,  aoea  the 
judgment  eliminate  the  City's  easements  in 
the  streets? 

2,  If  these  easements  are  eliminated,  slould 
not  the  usual  street  closing  procedure  be 
followed  in  order  to  avoid  any  possible 
future  liability  on  the  part  of  tlie  City? 

2.   If  the  City's  easements  are  not  eliminated, 
mhat  action  should  be  taken  to  protect  the 
City  from  any  liability  due  to  construction 
by  the  aoveri-unent  of  streets  with  different 
alinement  and  grades? 

OPJDilOW. 

In  the  various  eminent  domain  actions  Instituted  by  the 
United  States  Cxovernment  in  the  City  and  County  of  ban  Francisco  to 
condemn  latids  in  the  hunters  Point  area,  the  United  Ltatea  is  seek- 
ing; to  acquire  the  fee  slicple  to  the  land  subject  to  these  actions, 
which  includes  the  streets  within  the  condsinned  area,   'tVhen  jud(i- 
ment  is  obtained,  the  United  states  will  succeed  to  all  the  street 
easeinents  of  the  City  and  County,  as  well  as  to  ell  other  rights 
in  the  property  described.    The  United  J'tates  will  then  hold  the 
property  in  fee  smple  and  ti^e  City  and  County  will  no  longer  ha^e 
street  easements  in  tils  land.   As  the  City  and  County  will  no 
longer  have  any  iuterest  in  the  l^nd  after  judcment  is  entered, 
there  is  no  possible  future  1  ".ability  on  the  oart  of  tiie  City  and 
County  and  there  is  nothing  upon  which  a  street  closing],  action  i.iay 
be  oased. 
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Tlvcrefop©,   you  are  advised   that   after    lucigjnent  Is   entered 
for  the  unitect  ^tst«E,    th©  City  an^  C   unty  will   no  lon^Br  J-iftv« 
street  ensesient*   In  the   land   subject   to   th©   fiction  ana   trial,    euch 
being  the  case,    there  !•  nothin^;  upon  which  a  street  cloeing  ac- 
tion may  be   based. 

Respectfully  eubiBlttec, 

SnO,   J,  C-'TOOLK. 


city  Attornej, 


I'o:  -Irector  of  Public  Porks. 
ifl3 


i^'-^T' 


February  16,  1044 


STJBJECTt   increment  in  Compensation  of 

Temporary  Appointees  Appointed 
Prior  to  July  31,  1&42. 

Oentiomen: 

I  have  your  request  that  I  advise  you  aa  to  whether 
teraporary  appointees  who  entered  the  municipal  service  prior 
to  July  31,  1942,  are  entitled  to  one  full  annual  increment 
in  salary,  as  fixed  by  the  Salary  Standardization  Jrdinance, 


YoviT  attention  is  directed  to  Section  2  of  the 
Ordinance  2134  (Salary  Standardisation  Ordinance),  which 
section  deals  5>erticulsrly  with  the  increased  compensation 
of  employees  whose  salaries  are  fixed  in  the  lower  brackets. 
Particular  attention  is  celled  to  the  last  sentence  in  the 
section,  which  reeds  as  follows i 

*And  provided  furth:;r  that  employees  who  enter  the 
service  on  or  before  July  51,  1942,  shall  receive 
not  Itias  ttian  one  full  annual  incroment  increase 
as  set  forth  in  Section  6  hereof,  but  such  increase 
shall  not  ca^sQ   tlio  salary  of  such  employee  to  oxcoed 
the  maximum  fixed  herein  for  his  classification." 

The  only  question  arises  as  to  Ahether  a  person 
serving  as  a  temporary  appolrtee  is  entitled  to  the  annual 
increment  increase,  or  if  a  person  must  await  a  per:aanent 
appointment  before  Vi\o   time  of  the  Increase  be^iins  to  run. 
The  Standardization  Ordinance  is  silent  on  tho  subject, 
with  the  exception  of  soction  6,  wuich  reads  as  follows i 

"licept  as  taro video  in  section  2  hereof  seniority 
increment  on  the  basis  of  years  of  service  as  fixed 
horein  si.all  be  effective  on  the  first  day  of  July, 
following  the  anniversary  of  p  naanent  appoinlmont 
in  the  classification  to  which  tne  position  of  tho 
employee  is  allocated." 

a'hll©  it  may  have  been  tne  intention  of  the  framars 
of  the  ..rdinance  t;  tt  increment  increase  in  compensation 
should  be  allowed  only  to  permanent  appointoes.  Section  6 
seems  to  except  those  mentioned  in  Section  2  from  the  necess- 
ity of  permanent  employment  in  order  to  nam   the  increment. 

As  I  have  already  said,  in  Section  2  there  is  no 
distinction  between  permanent  and  temporary  eraployees,  end 
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1   therefore  must  rule  that  the  temporary  employee  Is  entitled 
to  the  increment  increase,  as  well  as  the  permanent  one, 
provided  that  he  onterea  tne  service  before  July  51,  1042, 
This  does  not  atcan  thiit  an  employ-.e  who  was  apoointed  on  a 
temporary  basis  prior  to  July  31,  1942,  and  has  only  served 
a  short  period  of  time,  should  bo  entitl&d  to  tne  increase, 
but  it  does  apply  to  teniporary  appointees  who  entereo  tne 
service  prior  to  the  above  mentioned  date  and  rtmdered  rather 
continuous  service  in  their  respective  positions. 


j^ou  are  accordingly  aclviscd. 


Re speot fully  submitted. 


CITY  ATTOiafliY 


Civil  Service  Coauaission 


CC:     (Jrover  o'Coniior 
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J^'V? 


February  16,    1944 


SUBJiCT:      Assi£;nment  of    Inspectors 
Folic©  Dtspartmont   to  Aid 
In  Viork  of  iionc:  and  v'i Errant 
Office. 

Gentldmen: 

I  am  In  receipt  of  your  lottor  reading  as  follows; 

"Monday,  February  7,  1944,  the  calendar  of  the 
Board  of  Supervisors  carritsd  a  proposed  ordinance 
authorlzinij  the  Ciilef  of  Police  to  assi£;n  to  the 
District  Attorney,  for  appointment  to  the  offlee  of 
thG  Warrant  and  iiond  Deputy  of  the  City  and  County  of 
San  Francisco  from  th<j  personnel  of  the  folice  lepart- 
nient,  such  clerks  and  assistants  as  m&j   be  necessary 
to  carry  out  tht^  work  provided  by  ti.e  Charter  for  the 
warrant  and  Bond  office. 

"It  was  our  opinion  that  this  was  not  properly 
a  matter  for  the  Board  of  Supervisors  to  consider  as 
it  concerned  classification  and  assic-niiient  ^natters 
covered  by  Section  143  of  the  Cherter.  »&   therefore 
roquQsted  the  bot-ro   of  Supervisors  to  refer  the  matter 
back  to  coauEittee  end  the  coimnittee  to  refer  the 
matter  to  the  Civil  Service  Commission.   The  tnatter 
was  discussed  by  the  Commission  at  its  rei^JLlar  meeting 
held  iVednesday,  February  9,  1944. 

"According  to  Mr.  Bart  Leavitt,  representing 
the  District  Attorney,  the  proposal  is  as  follows: 

"The  Warrant  and  Bond  office  must  be  open 
twenty-four  hours  a  day.  The  only  function  after  six 
o'clock  in  the  evenino  Bind   before  elj,i-!t  in  the  morning 
is  the  collection  of  bail  bond  fee*.   It  has  O'^en   the 
practice  for  the  deputy  to  be  on  duty  all  night  and 
sleep  between  calls.   The  Bureau  of  Inspectors  has 
policemen  on  duty  Carina  the  nljht  hours  and  an 
arran(_;emont  has  beyn  worked  out  whereby  the  police 
oi fleers  on  duty  would  collect  the  ball  bond  fees. 
Mr.  Leavitt  states  tLat  no  discretion  is  Involved  end 
the  function  is  purely  ministerial. 

"It  is  the  opinion  of  the  Commission  that 
before  it  considers  tne  essiijninent  of  police  officers 
to  collect  ball  bond  money  for  the  District  Attorney 
it  should  be  definitely  determined  t^Utt  the  proposal 
is  legal  end  whether  or  not  the  District  Attorney, 
upon  whom  the  Charter  places  rtsponelbility  for  all 


#2 


activities  of  tiie  Warrant  and  Bond  office,  laay 
delet^ate  any  of  tule  responsibility  to  anolhtr 
departmout. 

"We  understand  that  in  preparing  the  ordinance 
for  the  t-istrlct  Attorney  In  this  matter  you  relied 
upon  Section  9  of  the  Charter.   Can  tils  section, 
which  is  a  general  section,  take  precedence  over  a 
specific  provision  in  Section  30?" 


OPIKIuN 


Unfortunately  there  is  some  arabi/juous  langua/je 
contained  in  tho  proposed  ordinance  which  appeared  on  the 
calendar  of  the  Board  of  Eapervlsors  of  February  7th. 
Section  1  of  tne  ordinance  provides  that  "The  Chi^^f  of 
Police  is  hereby'  authorized  to  assi.;n  to  the  l^istrict  Attorney 
for  service  in  the  Warrant  and  bond  oiiice  from  the  personnel 
of  the  Police  Lepartinent  such  clerks  and  assistants  as  may  be 
nicessary,  etc".   Cloi'ks  and  assistants  are  not  the  proper 
terms  to  be  used,  as  It  was  under  stood  that  ti.ose  who  would  be 
assi,[;ned  to  t;:ls  particular  service  would  be  either  inspectors 
or  esaistant  inspectors,  and  that  the  service  which  they  v«ould 
render  would  not  interfere  witii  their  duties  in  the  departmont. 
I  believe  that  the  facts  r-latlvQ  to  their  service  are  as 
follows:   As  you  state  in  your  letter,  the  office  of  hond  and 
warrant  clerks  aiust  be  open  for  twonty-four  hours  each  day, 
and  that  from  four  o'clock  in  the  afternoon  until  the  next 
mornlnt:  there  are  Vc-ry  few  persons  who  post  bail,  and  that  it 
Interferes  v«ry  much  with  the  work  of  the  District  Attorney; 
that  two  deputies  should  be  on  duty  ccntinuously  during  ;..he 
hours  mentioned;  that  tho  bail  in  all  cases  is  fixed  by  the 
Court;  and  that  the  person  who  is  on  hanJ  to  attend  to  those 
who  post  ball  is  to  accept  tne  ball  arid  issue  a  receipt  for  It. 

In  order  to  place  a  responsibility  on  the  rdstrict 
Attorney  for  the  bail  ^hen   it  is  received.  Section  2  of  the 
ordinance  provides  that  those  ptrsons  asBir;nQd  to  the  Bond 
and  Warrant  o:fice  shall  be  appointed  assistants  to  the  Bond 
and  Warrant  office,   i'here  is  no  compensation  allowed  for  the 
additional  work  und  it  is  merely  an  assi^^nment  made  by  the 
Chief  of  Police. 

I  can  therefor  see  no  reason  why  this  assi'maont 
cannot  be  made  by  the  Clilef  of  Police,  >^ith  the  approval  of 
your  Commission,  end  if  your  r\U.es  permit,  even  without  the 
necessity  of  an  orcinunce.   Cuch  an  assijjnmi^nt  cannot  be  made 
without  v-ht;  consent  of  the  Chief. 

The  proposed  ordinance  has  been  returned  to  tho 
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Flnsnce  Committee  of  the  iioard,  and  if  you  detire  it  to  receive  fur- 
ther consideration,  I  will  be  glad  to  correct  It  to  meet  tiie  viev.s 
herein  ex.ressed. 

tJivlng  attention  to  the  special  inquiry  contained  in  your  letter 
as  to  whether  the  fact  that  the  District  Attorney  is  under  the  provi- 
siona  of  th©  Ciiarter  ci:targed  with  the  full  operation  of  the  office 
of  v.arrant  and  Bond  Clerk,  raay  he  delej^ate  this  responsibility  to 
another  department? 

Answering  tills  particular  question,  I  will  state  that  when  the 
Chief  of  Police  assife^ns  inspectors  or  assistant  inspectors  to  assist 
in  this  particular  work,  it  is  only  an  assignment  and  the  I'lstrlct 
Attorney  makes  the  appointment  to  the  office  of  V-arrant  and  Bond  Clerk 
to  perfomn  such  duties  as  may  be  assigned  to  the  respective  appointees, 
arid  as  there  is  no  compensation  attacned  to  the  additional  assignment, 
and  tt ere  appears  to  be  no  incompatabllity  in  the  two  positions,  I 
cannot  see  t  hat  the  District  Attorney  is  asslgnln^^  work  to  the  Police 
Department  but  is  only  calllnt;;  on  the  Police  Department  to  assist  him 
in  his  work. 

Kespectfully  submitted. 


CITY  AITORHFY, 


Civil  Service  Commiesion 
CC  -  Chief  of  Police 

District  attorney 
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hiT^'f 


February  16  1944 


SUBJliCT:   Re  Rl^)at  of  Federal  Employee  to  Act 
As  Meir.ber  of  Police  Commission. 

Dear  Sir: 

Suppleiiienting  my  opinions  of  Jsnuary  14th  and  26th, 
1944,  rendered  to  His  Honor,  the  fcayor,  and  to  the  Police 
Commission  relative  to  therigiit  of  E,  L,  Turkington  to 
hold  the  office  of  Police  Commissioner  and  at  the  same  time 
to  retain  his  eraployraent  with  the  United  States  Government, 
1  will  state: 

0  P  I  N  I  0  H 


On  January  14,  1944,  I  rendered  an  opinion  to  the  effect 
that  no  person  under  the  Federal  Government  could  hold  a 
lucrative  office  and  also  act  as  a  Police  Conanlssioner.   In  my 
opinion  of  January  26,  1944,  I  held  thst  a  onc-dollsr-per-year 
m.9Xi   of  the  Federal  Government  mi^ht  be  appointed  a  member  of 
the  Police  Commission, 

'>inco  writing  these  opinions  further  facts  have 
developed,    I  have  now  definitely  learned  that  ^ir,  Turkinj-^ton 
is  merely  an  erployee  of  the  United  States  Government  and  holds 
no  United  States  Government  Office,   Under  these  circumstances 
there  are  neither  charter  nor  constitutional  inhibitions  against 
his  being  a  member  of  the  Police  Commission. 

In  view  of  this  I  am  of  the  opinion  that  neither  S*  ction 
142  of  the  Charter  nor  Section  20  of  Article  IV  of  the  State 
Constitution  affect  Mr,  Turkington  in  any  respect. 

You  are  therefore  advised  that  Mr,  Turkington  is 
legally  entitled  to  be  a  member  of  the  Police  Commission,  not- 
withstanding th&t  he  is  a  Federal  employee. 

Respectfully  subinitted. 


CITY  ATTORKEY 


To:   Police  Corommision 


d^<fo 


February  18,  1944 

Subject:  Board  of  Supervisors  has  no 
Control  over  Claims  against 
Municipally  owned  Utilities, 

Dear  Sir; 

Your  letter  of  yesterday,  stating  that  the  Finance 
Coitvnittee  of  the  Board  of  Supervisors  has  forwarded  to  the 
Board,  without  recommendation,  an  ordinance  making  a  supplemental 
appropriation  in  the  amount  of  $40,000  to  meet  increasing  damage 
claims  of  the  Municipal  Railway,  was  received.  You  state  that 
the  Committee  attached  a  rider  to  the  proposed  ordinance  to  the 
effect  that  no  amounts  be  paid  from  the  appropriation  without 
the  approval  of  the  Board  of  Supervisors, 

You  have  asked:  Has  the  Board  of  Supervisors  such 
control  over  the  funds  of  the  Municipal  Railway,  set  aside 
for  the  payment  of  such  claims? 

OPINION 

My  answer  to  your  query  Is  no,  and  my  authority  for  this 
answer  is  section  126  of  the  charter,  which  reads  in  part  as  fol- 
lows: 

"The  city  attorney,  as  the  legal  adviser  of  the 
commission,  may,  with  the  approval  of  the  commission, 
compromise,  settle  or  dismiss  any  litigation  or  pro- 
ceedings which  may  be  pending  for  or  on  behalf  of 
or  a<3pinst  said  commission  relative  to  any  matter 
or  property  under  its  jurisdiction." 

From  the  clear  language  of  the  section  quoted  it  there- 
fore appears  that  the  Public  Utilities  Commission  has  full  juris- 
diction over  the  settling  of  any  actions  or  claims  by  persons 
injured  or  property  damaged  by  reason  of  the  operation  of  the 
Municipal  Railway,  and  the  Board  of  Supervisors  has  no  authority 
over  such  claims.  Consequently  the  proposed  rider  attached  to  the 
ordinance  can  have  no  effect. 

Further,  section  121  of  the  charter  confers  on  the  Public 
Utilities  Commission 

"charge  of  the  cons Lruction,  management,  supervision, 
maintenance,  extension,  operation  and  control  of  all 
public  utilities  and  other  properties  used,  owned, 
acquired,  leased  or  constructed  by  the  city  and  county, 
including  airports,  for  the  purpose  of  supplying  any 
public  utility  service  to  the  city  and  county  and  its 
inhabitants,  to  territory  outside  the  limits  of  the 
city  and  county,  and  to  the  inhabitants  thereof." 
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It  appears  to  me  operation  and  control  Include  the  ad- 
justment of  such  claims  as  may  be  presented  against  any  municipally 
owned  utility.  This  construction  on  the  charter  provision  has  been 
uniformly  followed  since  Its  Inception. 

Section  26  of  the  charter  deals  with  general  claims  against 
the  city  and  gives  to  the  Board  of  Supervisors  Jurisdiction  over 
these  claims. 

Section  126  above  quoted  deals  with  a  particular  class  of 
claims,  to  wit,  claims  against  municipally  owned  utilities.   It 
is  a  well  settled  principle  of  law  that  a  special  provision  pre- 
vails over  the  general  one,  hence  section  126  prevails  over  section 
26,  and  vests  in  the  Public  Utilities  Commlsalon  power  to  settle 
the  olalBis  which  come  under  its  Jur ladle tlon. 

The  proposed  rider  to  the  ordinance  appears  to  me  to  be 
In  conflict  with  the  following  excerpt  from  section  22  of  the 
charter* 

"Neither  the  board  of  supervisors,  nor  its  committees, 
nor  any  of  its  members  shall  dictate,  suggest  or  Interfere 
with  appointments,  proxnotlona ,  compensations,  disciplinary 
actions,  contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the  chief  ad- 
ministrative officer,  or  of  department  heads  under  the 
chief  administrative  officer,  or  under  the  respective 
boards  and  commissions.   The  board  of  supervisors,  and 
each  board  or  commission  relative  to  the  affairs  of  its 
own  department,  shall  deal  with  administrative  matters 
only  in  the  manner  provided  by  this  charter,  and  any 
dictation,  suggestion  or  Interference  herein  prohibited 
on  the  part  of  any  supervisor  or  member  of  a  board  or 
oomralsalon  shall  constitute  official  misconduct;  ->  ■»  *" 

You  are  therefore  advised  that  any  provision  in  the  sup- 
plemental ordinance  which  attempts  to  give  to  the  Board  of 
Supervisors  control  over  the  settlement  of  claims  against  the 
Municipal  Railway  is  void  and  should  be  eliminated  from  the 
ordinance. 

Very  truly  yours. 


CITl  ATTORNEY 
To  the 
Manager  of  Utilities 

CO  Board  of  Supervisors 
Mayor 
Controller 
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February  21,  1944« 


SUBJECT  J     In  re:     Liability  of  Stoatn  Railroad 

Coaapanies  to  Pave  I^ridge  oveiP 
Islais  Greek* 

Dear  Slrj 

I  have  your  inquest  for  an  opinion  as  to  whether  the 
AtcMnson,  Topeka  and  Santa  Fe  Railway  Company  and  the  Southern 
Pacific  Railway  Company  ax»e  liable  for  the  repair  of  the  floor  of 
the  bridge  over  Islais  Creek  at  Third  Street* 

OPINION 

The  Atchison,  Topeka  and  oanta  Fe  Railway  Canpany  succeeded 
to  the  rights  of  the  "an  Joaquin  Valley  liailway  Company  to  a  franchise 
authorizing  the  constmxction  of  tracks  on  Illinois  :>treet  as  provided 
in  Os^nance  Ho*  260,  adopted  by  the  Board  of  Supervisors  on  March 
25,   1901,  and  also  under  Ordinance  lio*  270,  adopted  by  the  r>oard  of 
Supervisors  on  April  8,  1901, 

Subsequently  the  Santa  Pe  Company  entered  Into  an  agreement 
with  the  "outhem   -acific  Company  wherein  and  whereby  the  latter 
ccHupany  shares  in  the  franchise.     It  is  provided  in  each  of  the  fran- 
chise ordinances  as  follows t 

"a'he  Board  of  Supervisors  of  the  city  and  county 
of  San  Francisco  hereby  declares  that  the  coinraon  use  of 
said  tracks  within  the  meaning  of  Subdivision  28  of  Sec- 
tion 1,   Chapter  II,  Article   II,   of  the  Charter  means  any 
and  all  railroads  contemplated  by  said  section  seeking 
contmon  use  and  as  a  condition  of  this  franchise  the  grantee 
accepts  this  condition," 

The  section  above  referred  to  reads  as  follows: 

"To  allow  any  transcontinental  or  other  railroad 
canpany  having  not  less  tlian  fifty  miles  of  road  actually 
constructed  and  in  operation  to  enter  the  City  and  Coxinty 
with  Its  road  and  run  its  cars  to  the  water  front  at  the 
most  suitable  point  for  public  convenience.     No  exclusive 
riglit  siiall  be  granted  to  any  railroad  company;  and  the 
use  of  all   such  ri.£^ts  shall  at  all  times  be  subject  to 
regulation  by  the  Supervisors* 

"Every  ordinance  granting  such  jfigfat   ^all  be 
upon  the  conditions  that  said  ccKiipany  shall  nave  and 


keep  In  repair  the  street  from  ciirb  to  cu3?b  in  such  a 
Sanner  axidfwlth  such  material  as  laay  from  tiiae  to  time 
'^e  prescrit>ed  by  tne  ^-upervisors.  and  that  such  com- 
pany shall  albw  any  other  railroad  canpany  to  use  in 
cc»ffiion  with  it  the  samo  track  or  tracks,  each  paying 
an  equal  portion  for  the  construction  and  repair  of  the 
tracks  and  appuj:*tenances  used  by  such  railway  jointly." 

There  is,  therefore,  no  question  but  that  the  obligation 
rests  on  the  present  holders  of  the  franchise  to  keep  the  roadxmy  of 
the  street  in  repair  from  curb  to  curb,  and  the  only  question  to 
be  determined  is:  Voes  this  obligation  pertain  to  the  flooring  of 
the  bridge.  The  bridge  is  a  part  of  the  street  or  highway. 

See  SOUTHLANDS  CO.  V.  CITY  OP  SAN  DliSGO,  211  Cal  •  646  at 
669.  In  this  case  proceedings  were  had  to  levy  an  assessment  on 
certain  property  owners  for  certain  street  improvements  which  in- 
cluded the  construction  of  a  bridge  across  Mission  }3ay,  a  navigable 
body  of  water  vdthin  the  County  of  San  Diego  but  belonging  to  the 
State  of  California.  The  property  owners  contended  that  the  langtmge 
of  the  act  under  which  the  improvement  v;as  being  nmdte  was  not  suf- 
ficiently broad  to  Include  bridges,  although  the  act  itself  did  in- 
clude "crossTrailks,  steps,  parks,  pai^kwaya,  culverts,  bridges,  curbs 
and  gutters",  'i'ho  court  saldj 

"Appellants  admit  that  there  can  be  no  question 
but  that  the  above  section  authorizes  a  municipality  to 
construct  a  bridge  nierely  incidental  to  the  construction 
or  improvement  of  a  Mghway,  but  contend  that  the  bridge 
herein  involved  is  not  uiorely  incidental  to  the  con- 
struction or  improvement  of  a  ;  ighway,  emphasizing  in 
this  regard  that  the  trial  court  fovuid  that  five-sevenths 
of  the  total  cost  of  the  improvement  is  to  be  expended 
on  the  bridges  and  causeway,  and  also  emphasizing  the 
fact  that  the  bridges  and  causeway  are  to  cross  navigable 
waters.  It  was  specifically  held  by  tills  court  in  the 
case  of  i:iailey  v.  City  of  Hormosa  Beach,  183  Cal.  757, 
under  the  provisions  of  the  VrooBian  Act  similar  to  the 
above,  tlmt  »the  act  •«•  ^   -jj  authorizes  the  construction 
of  bridges  in  the  street  of  a  city,  without  any  limit- 
ations other  than  the  general  implied  one  that  the 
bridges  be  for  street  purposes*.  Appellants  contend, 
however,  ttiat  the  word  'bridges »  as  above  used  is  to  be 


strictly  limited  to   'incidental  brltig©s»  in  the  nature 
of  viaducts,  otc,  and  is  not  to  lae  extended  to  include 
bridges  over  navigable  waters.     From  a  reading  of  the  en- 
tire act,  we  are  of  the  opinion  that,  even  if  the  word 
'bridges*  vas  not  contained  in  section  50  of  the  act,  tl» 
general  power  to  Inprove  and  construct  highways,  woi-ld 
include  the  power  to  construct  bridges  and  causevsrays  wlien- 
ever  in  the  opinion  of  the  local  legislative  body,  and  in 
the  absence  of  X'raud,  a  bridge  and  causeway  becoiries  reason- 
ably necessary  in  tlie  construction  and  iriprovoaaent  of  a 
iiighway,  arid  this  without  regard  to  whether  tlis  brld^ 
crosses  navigable  or  non-navigable  waters.     In  this  con- 
nection, the  trial  court  found  that: 

»<*  *  »  said  bridges  and  causeway  will,  wlien  con- 
structed-  constitute  a  part  of,  and  an  extension  of,  a 
public  street  and  highway,  to-wlt:     Ingrahfiia  street  frcat 
Grown  Point  across  the  waters  of  Mission  r3ay  to  connect 
with  a  proposed  street,  as  ostablished  in  those  proceeds 
lugs,  denoLilnatod  Ingrahara  street,  ending  with  i-oint  Louta 
Bovilevard,  and  leading  to  said  water  frc«n  the  main  portion 
of  the  city  of  San  Diego. « 

It  appears  to  us  clear  that  under  the  general 
power  to  construct  aiui  imrji»ov»  hl^ways  conferred  upon 
municipalities  by  the     rovisi  ns  of  the  statute  a  munic- 
ipality has  the  power  to  construct  a  bridge  over  navi- 
gable or  non-navigable  waters,  wiienever  In  the  opinion 
of  the  local  logialative  body  it  bocoraes  reasonably 
neoessiiry  in  such  construction  or  iraprovwaent  to  oon- 
stxMOt  such  a  bridge,  and  in  the  absence  of  fraud,  the 
finding  of  tlmt  body  that  such  a  bridge  is  necessary. 
Is  conclusive  and  not  subject  to  re  view*  ** 

"Bridge"  necessarily  constitutes  an  Integral  portion  of  the 
highway  or  road  crossing  it. 

SCHLOSSER  V,   l>!AKOR  TOiSfSSHiP,    (Pa,), 
142  Atl.   322* 

Biddgos  are  but  streets  or  highways  over  water. 

CITY  OP  CHICACrO  V.  McGIM, 

51  111.  266;  2  Axa.  Rep.  295* 

"Bridge**  is  a  structure  erected  over  an  olBstjructlon  in  a 
highway  so  as  to  make  a  continuous  highway. 

JEFFERSON  DAVIS  COUNTY  V.  RIIEY,   (1KLs«.  ) 
130  So.  283 
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"A  bridge  by  the  concurrent  testimony  of  all 
past  tiuie,  in  every  possible  shape  and  fona.  Is  but  the 
ordinary  road  carried  acz^ss  the  river*" 

MOHNKEN  v«   BOARD  OF  PREBHOICBRS    (H.   J.), 
41  Atl*  921* 

The  fact  that  tiiere  is  no  provision  in  the  franchise  direct- 
ing the  c^antee  under  the  franchise  to  repair  the  bridge,   I  think  is 
trnmaterial,  for  as  I  Imve  already  said,  the  bridge  is  a  pert  of  the 
hig^x^ay  and,  therefore,  the   same  obligation  rests  upon  tlie  grantee  to 
keep  the  birldge  In  repair  as  rests  upon  it  to  keep  the  street  in  re- 
pair, and  as  Subdivision  28  of  oection  1,  Chapter  II,  Article  II  of 
the  1900  Charter  is  made  a  mrt  of  the  franchise  and  that  section 
contains  th©  covenant  "to     pave  axA  keep  in  repair**,  you  are  advised 
that  the  iTesent  holders  of  the  fraiiohise  are  liable  for  the  repair 
of  the  brid^* 


J  Your  8  very  truly. 


CITY  ATTCBNEY 
Chief  Adminl strati ve  Officer 


CC  -  City  irJngineer, 

i£r«  J*  Gallaghan, 

City  Engineer* s  Office 


ir^'V 


February  24,  1944. 


SUBJECT:  In  re  -  Taxation  of  Property  Ovmed 

by  the  Housing  Authority 

Gentlemen: 

I  have  your  letter  under  date  of  February  23,  1944,  reading 
as  follows: 

•♦The  City  Attorney  ia  roqueatod  to  advise  the 
Finance  Coiamittee  as  to  whether  or  not  in  consideration 
of  changed  usos  whioli  projiorties  of  the  Housing  uthor- 
ity  are  now  being  put,  do  they  atill  come  vuader  the 
meaning  of  the  State  law  for  low  cost  housing  or  for 
slioa  clearing.  The  Finance  Comjnittee  meets  Thursday  at 
2:30  p,  m.  to  consider  tho  latter  subject  laatter." 

QFIHIOH 

The  Housing  Authority  of  the  City  and  Co\inty  of  San  Fran- 
cisco was  established  pursuant  to  Chapter  IV  of  the  laws  passed  by 
the  extra  session  of  the  L'tate  Legislature  held  in  1938,     Supple- 
ment.'ng  this  particular  law,   I  find  Clmpter  I  of  the  Statutes  of 
tlis  saiae  session  dealing  with  tax  exemptions*     without  referring 
to  the  statutes  of  tho  exti«  session  the  provisions  are  found  in 
Act  3485  of  E=eerins«s  General  Laws  for  1939,     Section  2  of  this 
act  provides: 

"The  property  of  housing  authorities  shall  be 
exempt  from  all  taxes  and  special  assessments  of  the 
state  or  any  city,  city  and  covmty,   covmty,  town  or 
political  subdivision  of  the  state;  provided,  however, 
tlmt  in  lieu  of  such  tajces  or  special  assessments  a 
housing  authority  may  agree  to  make  moments  to  any 
city,   city  and  county,  cotaity,  town  or  political  sub- 
division of  the  state  for  services,   improvements  or 
facilities  furnished  by  such  city,   city  and  couoity, 
county,  town  or  political  subdivision  for  the  benefit 
of  a  housing  project  owned  by  the  housing  authority, 
but  in  no  event  shall  such  payments  exceed  the  esti- 
mated cost  to  such  city,   city  and  covinty,  county,   town 
or  political  subdivision  of  tlie   services,   improvements 
or  facilities  to  be   so  furnished*** 

The  Supreme  Court  of  the  State  of  California  in  tlrie  case 
of  Hr USING  AUTHORITY  v.  roCKi^-EILER,  reported  in  14  Gal.  (2d)  437, 
held: 


H 


"Housing;  authorities  created  pursiiant  to  the 
housing  authorities  law  are  public  corporations  and 
there  is  no  meritorious  constitutional  objection 
against  the  express  statutory  exemption  of  real  and 
personal  property  of  housing  authorities  from  state, 
county  and  local  taxation," 

It  would  therefore  appear  tliat  the  Leglslaiu3?ehas  by  ex- 
press language  exempted  all  property  held  by  the  housing  authority 
from  local  taxation  and  that  the  Supreme  C^urt  of  the  State  has 
upheld  this  exemption. 

Thoro  la  nothing  in  the  act  w>:ich  would  make  the  exeription 
from  taxation  in  any  «ay  depend  on  the  amount  :if   income  received  by 
tiie  housing  authority.     At  the  present  time  I  understand  that  the 
housing  authority  is  paying  something  in  the  neif:iliborhood  of 
|il4,000  a  year  in  lieu  of  taxes.     Whether  tMs  is  a  sufficient 
amount  or  not  your  ccaamittee  will  i:!ave  to  ascertain,  and  if  it  is 
not,   you  may  negotiate  v/ith  the  housing  aiitiiority  to  pay  a  larger 
amount,  for  pursuant  to  tlio  provisions  of  :30ction  2  of  Act  3485, 
above  quoted,  it   lies  witMn  the  power  of  tlie  housing  authority 
to  make  such  agreement  as  aaay  be   oroper  to  compensate  for  sorvlces, 
improvements  and  facilities  furnished  by  the  city. 

You  are  therefore  advisod  that  in  my  opinion  any  taxes 
levied  ctgainst  the  properties  owned  by  the  housing  authority  should 
be  cancelled. 


Yours  very  truly. 


CITY  ATTONEY 
Firmnoe  Committee 
card  of  Supervisors 


issi 


Kftreh  7,    1944. 


SUBJECT  J 


P««r  Sirs 


Payment  of  Bills  for  lloepltollaation 
of  ««ards  of  San  FraixCisco  Juvenile 
Court  at  ^oxxQmm.  Countjf  Hospital. 


A»  follows t 


This  will  acknowledge  receipt  of  your  request  reading 

"Attached  Is  copy  of  a  letter  from  Dr. 
J.  C.  Qelger,  which  has  to  do  v«-lth  the  le;^.&l<» 
Ity  of  payment  of  seven  bills  totalling  ^^473.87, 
covering  hospitalisation  at  Sonoma  County  Hos- 
pital of  wards  of  the  San  Frar.cisco  Juvenile 
CotiTt  who  were  boarded  In  i>onoraa  County  at  the 
time  of  this  hospitalization. 

"In  this  connection  will  you  please  ftir- 
nlsh  us  with  your  opinion  with  respect  to  the 
following  points  raised  by  Dr.  Gel^ert 

"1.  Is  San  Francisco  County  responsible 
for  payment  for  hospitalizetion  and  meulcal  core 
In  case^i  clearly  of  an  eaergency  character? 

"2.   Is  San  irandaco  County  responsible 
In  such  cases  when  'Insmedlate  notice*  is  not  ^Ivea 
as  required  In  section  1627? 

"3.   When  do  wards  of  the  Juvenile  Court 
acquire  residence  In  the  coiinty  to  which  they  are 
removed? 

"4.   Is  San  Francisco  County  responsible  for 
medical  care  and  hospitalization  after  the  ward 
reaches  a^e  of  187 

"5.   Should  payment  of  hospitalization  and 
uedlcal  care  for  James  Sullivan  be  recommended 
Inasmuch  as  his  social  status  (delinquency)  Is 
not  covered  by  section  1501?" 

opmoH. 

I  asetone  f or  t  he  purposes  of  this  opinion  that  the 
wards  of  the  San  Francisco  Juvenile  Court,  ref errec:  t  o  in  yovir 
letter,  had  qualified  for  and  were  receiving  aid  under  the 
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Aid  to  Needy  Children  Act  and  were  residents  of  the  City  and  County 
of  i an  Francisco. 

In  answer  to  your  firet  and  second  queetiona,  attention  Is  di- 
rected to  section  1527  of  the  Welfare  and  Institutions  Code«  the 
pertinent  portion  of  which  reads  as  follows : 

"The  cotuity  to  which  such  child  has  removed  shall 
provide  necessary  medical  or  hospital  care,  or  hoth* 
during  the  one  year  period  of  establishment  of  resi- 
dence under  this  section.   £xcept  in  emergency  cases 
the  county  providing  such  uedleal  and  hospital  care 
shall  give  liaHediate  notice  to  the  county  granting 
tlie  aid*   The  county  granting  the  aid  shall  within 
thirty  days  of  receipt  of  notice  accede  to  the  plan 
of  the  county  to  which  tiie  child  has  removed  or  pro- 
vide an  adequate  siibstitute  plan.   If  such  county 
fails  so  to  do  within  thirty  days,  the  county  offer- 
ing such  medical  and  hospital  care  may  proceed,  and 
it  may  demand  payment  for  such  care  from  the  county 
granting  the  aid.   The  costs  of  such  care  shall  be 
a  proper  ciiarge  upon  the  county  from  which  the  child 
has  removed." 

Undoubtedly,  it  was  the  intention  of  the  legislature  when  it 
enacted  the  above  mentioned  section  to  make  sure  that  any  child 
granted  aid  by  one  county  and  removed  to  another  county  would  in 
emergency  cases  receive  medical  and  hospital  care  ^^ithout  delay. 
By  the  time  approval  for  such  care  could  be  obtained,  the  child 
might  be  beyond  the  need|  hence  the  exception  of  such  cases  from 
the  requirement  of  notice.    In  answer  to  question  1,  you  are 
accordingly  advised  that  San  Frar.clsco  Is  responsible  for  payi«ent 
of  the  costs  of  hospital  and  medical  care  of  such  wards  in  cases 
clearly  of  an  emergency  character. 

In  other  than  emergency  eases,  the  county  providing  hospital 
and  medical  care  must  £:ive  iimaediate  notice  to  the  county  from 
which  the  child  was  removed,  and  the  latter  county  oust  accede  to 
the  plan  of  the  county  to  which  the  child  has  removed  or  provide 
an  adequate  substitute  plan  within  thirty  days.   Said  section 
1527  was  enacted  to  avoid  the  necessity  of  transporting  needy  chil- 
dren to  the  county  responsible  for  their  hospital  and  medical  care. 
(Attorney  Oeneral's  Opinion  Uo»   N.S.  3648;  July  15,  1941). 

In  requiring  such  notice  the  legislatxire  evidently  intended 
to  afford  the  county  granting  aid  an  opportunity  to  provide  such 
care,  if,  for  exai&ple,  its  facilities  permitted  care  tinder  an  ade- 
quate substitute  plan  at  a  lower  cost.  Failure  to  receive  notice 
would  deprive  it  of  such  opportunity  and  prevent  expression  of  any 
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Objection  it  might  have  to  the  cost  of  such  care.  Said  section 
Q  ea  not,  however,  provide  that  the  county  rurnishlng  the  medi- 
cal and  hospital  care  ahall  not  receive  any  payment  unless  such 
notice  is  given;  and  section  1528  provides  for  the  submission 
to  the  State  Department  of  Social  Welfare  of  any  dispute  between 
counties  as  to  the  responsibility  lor  the  support  of  a  needy  child. 
There  appears  to  be  no  court  decision  on  the  point j  but,  reading 
said  sections  1527  and  1528  together,  I  am  of  the  opinion  that 
failure  to  give  notice  affects  the  right  of  tiie  county  furnishing 
care  to  determine  the  cixargcs  therefor  and  demand  payment  from  the 
county  granting  aid  to  the  extent  that  if  the  latter  iias  any  ob- 
jection thereto,  and  particularly  if  it  could  have  furnished  such 
care  at  a  reduced  cost,  the  liability  thorefor  becomes  one  for  ami- 
cable adjustment  between  the  two  counties  on  the  basis  of  £uoh 
lower  cost  or  sutanisslon  of  any  dispute  to  the  State  Department  of 
Social  Welfare. 

The  residence  of  wards  of  the  Juvenile  Court  granted  aid  un- 
der the  Aid  to  Seedy  Children  Act  is  determined  by  section  1526 
of  the  Welfare  and  Institutions  Code,  as  amended  by  Statutes  of 
1943,  pave  2643,  chapter  340.    That  section  provides  that  the 
county  ret^idence  of  a  child  shall  not  be  lost  until  another  is 
galued  and  shall  be  deterudned  by  the  rules  prescribed  tie-rein. 
Subdivision  (c)  of  said  section  provides  tii&t  if  the  residence  of 
the  child  is  not  determined  by  tiiat  of  his  father  or  isother 

->■»»»*   then  the  residence  of  any  individual  who  has 
been  appointed  legal  ^^uardian  deteriiiines  the  residence 
of  the  child;   if  the  child  is  a  ward  of  the  Juvenile 
Coitrt,  the  county  in  telxich  tne  court  la  located  shall 
be  considered  tixe  residence  of  the  child.''   (Emphasis 
mine). 

In  answer  to  your  third  question*  it  is  my  opinion  that  a 
ward  of  the  Juvenile  Court  does  not  acquire  reiidence  in  the 
county  to  which  removed  unless  it  t;as  oecome  the  county  of  resi- 
dence of  the  parent  or  le^^al  guardian  through  w hoisi  hisr  esidence 
is  fixed.    If  residence  thus  deteriiilned  continues  in  the  trans- 
feree county  for  a  period  of  one  year,  hie  case  may  be  trans- 
ferred to  the  Juvenile  Court  of  that  county.  (Vsolfare  and  In- 
stitutions Code,  sec.  380;   see  also  section  885,  added  by 
Statutes  of  1943,  page  2582,  chapter  795).   If,  hoifcever,  his 
residence  is  not  deterniined  by  that  of  a  parent  or  legal  guar- 
dian, it  remains  in  the  covinty  in  which  the  court  which  declared 
him  a  ward  is  located. 

In  connection  with  your  forth  and  fifth  questi.  ns,  particu- 
larly, it  ia  necessary  to  distinguish  the  provisions  f  the 
Juvenile  Coiirt  Law,  codified  in  sections  560-911,  chapter  2, 
Part  I,  l^ivision  2  of  the  VVelfare  and  Institutions  Code  ,  from 
those  of  the  Aid  to  Keedy  Children  Act,  codified  in  sections 


1&00-1580,  CbA9t«i»  X,    Paipt   II,   Dlvtalon  2  oJT  %mid  v^*),     tm  lat- 
ter set  wt9Vi.iSL0m  m.  »»piirAt«  «u^  dl«tisot  »yt^t^^  ef  e&rlxi^  foir  »»«d7 
oHildran  i»liieii  »ay  &•  r«j^«»rt«d  to  vitfeout  r«gmr<i  to  lEhetber  or  not 
ija«3f  «r6  vaj>d«  oJT  tiMi  «luv«Ail«  Coiart  auru^  ft  Tmm  of  aid  which  la* 
•ludaa   stat«  an  ««11  a»  coMntj  aid, 

rha  Aia  %•  MaaNtSy  Chiiairea  Aet   (v-alfarft  and  Xnatltt^^tiona  uoce, 
9«e.  16SS,  aa  a»aadad  b;   t  tat«,   1943,   p.  1992,   eh«  4&6)   £^otrld«« 
(«li&  aajrtaitt  ^ualii'leatlona)  that  no  eMliS  over  tist  a^a  oT  el|;fet««a 
yaai»a  la  a  "cMMKlgr  aMld"  trithlu  tha  aaaolag  of  tiat  statuta.     Coa- 
aequaaily,   fu£^»  pravl^ad  \>j  ibat   .^et  would  net  ^e  a^allal^lc  for 
pajfrnant  of  madleal  aod  b^apital  aara  of  a  ehll4  ovar  el^^htoea. 
Mo^Mvas't   tim  Juveiailc  Court  Iaw   (i^alfaira  and  Inatltutloiris  Coda,   ««a. 
190)   pPQViAmm   Cwiyci  a ar tain  axeeptlona)   that  tae  Juvaolla  Court 
a^ll  rataln  jurla<Sicti<  n  of  tmf  person  who  is   f  uad  to  be  a  ward 
©f  ttia  Jnnranlle  Court  until  such  wardi  aitslna  the  «j*:*  of  twautj- 
oua  j%ttrti$  asta  saation  &@0  (aa  ajctaadad  b^   .  t&ts.   194S,  p*  £431, 
ah*  6V6)  of  aald  law  authssriaas  tiia  eourt  to  arCnf  tr^  count j<  t« 
pR^r  for  %im  support  mxtA  »ai»ta»anca  of  aueh  var^a.         ;^sid  aaa* 
tloa  Q&O  raadst 

"If  It  la  naeasRsry  that  i^rovlalon  ba  ma^a  for 
tftko  aatpa  naa  of  su{»port  una  mslatanenca  of  a  vard 
of  tha  Juvanila  Court  or  of  a  «lnor  person  coi.cern- 
iag  aSiicm  a  petition  ixat  t>itmn  fllai^i  in  accordanoa 
witifai  tha  s»rovlcioi>a  of  aaetlorta  7S1  and  72£  of  tLia 
eoda,  tka  order  provl-sine  ^'s»r  tija  ^ttre  rk4  cu*t3>«ty 
of  suoli  imrd  or  parson  eliall  iilra&t  tfe&t  tiia  *chola 
a«.|rans«  of  aupi^ort  a&d  aais)t«»ai»aa  of  ruah  a  ard  or 
i»araon,   up  to   ti  a  aaaount  of  taanty  dollars   (1^0) 
par  aionth>i>a  pai<2  f ra»  t  ba  county  tr»aa\»r:i»>  93^.  aay 
direct   tbat  an  attoumt  up  to  an;  maximums  ai^ount   ';«r 
Bjonth  a»tabllco.a4$  hy  th«  l^oard  of  su|»arvlsors  &t  th« 
eourstAji  b«  so  paid,  *jfr.*  i^oard  of   euparvleora  of 

•aati  countj  ia  hereby  autlbortxad  to  estRbllsh,   alUier 
ganerally  or  for  lndlviti\ml  wards  or  according  to 
el*«eaa  or  groups  of  waros,   a  jaaxlmun  «aMmnt  whleh 
tha  court  x*,^'  order  ths   cofunty  to  p*f  for  eveh  support 
asid  Kalntaoanee*       All  ordars  aia*^  pvireu&nt  to  tha  pro<» 
vialona  of   this  sac t ion  shall  stata  tha  ataounts  to  bo 
ao  r>aitl  trom  tha  county  traasur^,   &n6  such  a«ount£ 
ahall  cenetliute  l«f:^»l  ehargaa  afj,&.it:st  tha  tn&vtnty," 

In  aaawor  ti-  |our  fourth  quastlon,    I  as  aceordlis^ly  of  tha 
opixiion  ti*«t  if  tha  Juvaulla  Court,   p^r^-yant  to  a  aid  saction  S60, 
««k«8  an  ordar  tls^at  ti^a  hospital  and  sie^ileal  cara  of  a  ward  oT«r 
al,^;  tean  ^aars  of  m$fi   to  paid  frosii  tha  county  traaaijjry,   l>ac  Fran- 
clseo  aould  DO  rasponallala  for  taa  exv©ji«a  of  «^,cla  c&ra* 


with  reference  to  your  fifth  question,  section  1500  of 
«2i*  Welfare  and  Instltutl.xia  Code,  defining  "needy  children" 
and  section  1601,  defining  other  terms,  are  in  the  Aid  to  Needy 
Children  Act,  while  the  conditions  or  acts  characterising  de- 
linquency and  bringing  a  child  under  the  Jva*l8diction  of  the 
Juvenile  Court  are  set  forth  in  the  Juvenile  Court  Law  (elf are 
and  Institutions  Code,  sec.  700),    km   pointed  out  above,  the 
aid  provided  for  by  the  Aid  to  Needy  Children  Act  may  be  resorted 
to  without  regard  to  whether  or  not  a  child  is  a  ward  of  the  Ju- 
venile Court,    It  follows  that  if  JaBies  Sullivan  is  a  "needy 
child,**  as  defined  in  said  sections  1500  and  1501,  payment  of 
hospitallBatlon  and  ciedlcal  care  for  him  mag^   be  recoimnended  re- 
gardless of  the  fact  t>iat  he  is  also  a  delinquent  under  the 
Juriediction  of  the  Juvenile  Court. 

Respectfully  submitted. 


CEfy  ATTORNEY. 


To«  Chief  Administrative  Officer < 
CC:  Controller, 
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2^^v 


WmMih  7,   lv44 


SI^JLCTt     b:6m9V«l  of  Trscks  oa  Sftn  ^runo  Xiln*  b^  Southern 

X  ftai  in  r«e«ipt  of  your  rtqu«8t  for  aii  opliaion  on 
«ti«tti9r  th9  city  JJ»y  insist  t:.&t  tr  ihe^ra  Facif  1« 

Oon^iany,   mi  tia^e  abundonaORt  of  Its  jf^^oao  lino,   6nd  on 

th«  r«stovcii  of  its  rcLllro«d  trftoJee,   recon&truet  tt^o  streets 
lMt««»n  i'^oleoBi  Str««t  ttiwl  i»«r£iid  ^if^miMt   to  tbi  grad* 
«M&iri  «ouI(3  hftve  b$«a  ••tabli«2:uid  if  tint  railroad  tracks 
iaad  Kot  be<»n  t^^ra  st  Ubi«  tima  tiaa  ofiieial  grada  «aa 
attabllshad.     tau  etate  tinat  the  old  r  nxno  liaa  wae  put 

into  operation  in  lc64,    tb^^t  no  city  ^_ ;..i»e  was   oblalnsd 

toy  the  &outhera  Pacific  Cosipaoy,   that  the  tracks  wera 
locatafi  anoetly  on  privataly  oi^nad  ri^^txt  of  way,   and  that 
t£i9  traeka  on  tha  striata  in  quastion  ara  practieally  to 
tna  offiaial  grada,  which  i-rada  was  established  to  oonform 
to  thim» 

X  a:a  af  tba  opinion  that  tha  Sotttl^am  Faaifie 
€eai|Mftny,   oa  x^movixhi  the  trfioks  on  its  £>an  Bruno  li&a,   aan 
net  ba  ratjuirad  to  raacrifetraot  tha  s treats  b«t«®«n  folsoi® 
ib treat  au^  Barnal  Avajaua   to  tb»  i;rade  wMcli  would  ha.va  baan 
astablieisad  by  tba  Olty,   had  not  the  railroad  bad  its 
tinaeka  at  tbair  prasa^t  location  at  tha  ti^  th»  oificiaX 
grada  was  9StablisL^a<l« 

As  you  stata   La  your  Isttar,    tha  S*ai   Bruno  liiaa 
was  put  into  operation  in  1B64,   at  viilch  tiiaa  tua  tracka 
wara  loeatad  for  tha  graater  part  <m  prlvafeaiy  ownad  rigM 
of  uray,     Thasa  tracka  wars  laid  hetor^  th&  streets  ^9r9 
ast&blishad,   and  tiise  straats  wars  eonstruetad  to  conforms  to 
tha  tracks,     Furthermora,   th«  tracks  ere  fit  ths  prasant  tiiaa 
practical iy  to  the  official  4;rada,     i'ha  fact  tfast  tuia 
offiaial  ^r&&9  wss  aetabliehed  to  eoiiform  to  ths  traokSji 
and  woule  not  iisva  ba««  so  tsstablished  but  for  th^  fact 
that  tha  tracka  we  £ilraady  In  plaaa,   is  inignaterial.     Tha 
railroad  eo:»pany  can  not  b«  foread  to  baar  this  s^cpanaa  of 
racoiis  true  tint;  tha  straat  to  a  Ajrada  wbleii  i(ro>ild  lu\v9  boan 
aatabliabdu  originally  by  tua  City,   if  tba  r&ilroad  had 
not  h&d  its   tracks  at  thair  prasant  location. 


#« 


Xq  this  rtapaet,    I  «ould  like  to  cftll  your  &tten~ 
tlon  tD  tha  soifsdwliat  &£telogoa«  situ&tlon  «ii«r«  tli&e  City  on 
grfidijig  ft  8tr«»t  to  m  netsf  ^^radt   ie   r«qiiir®d  to  pay  for  any 
injury  doae   to   i.h«  property  fronting  <mi  the  strset.     Sale, 
T,    Cijtj  or   F&aad«nat    162  G«lI»   714,   See-    19  Csil,    Jui'ie. 
1^.  4S/'      

IX  on  tho  «l»iaMlQli»»nt  of  the  San  Binmo  lia«  by  the 
Southern  Pacific  Coas^nay,   th«  city  desires   to  '■-■:•«  tiae 
greda   ol    t:  «  streets  from  la«  presont  ^rade,    .  Is  tbe 

offioial  QTA&e,   to  on«  whieii  will  b©  more  corive»Uent,   tmd 
which  will  proTld4i  better  ar«ins£;e  for  t  e  streets,    tir^ 
City  isaust  beer  the  expense  ox   sacL  r  ohstaj©  itself. 


Eesp^ctjTully  sutmitteifi. 


'  City  Att'oVrioy 
X)ej»ftrtat»nt  of  Pablie  •^oricf 
#1S 


3  ^'0^^' 


Kftrch  3,   1944 


SUBJECf  J     Statua  of  Hasorafttt  Appointed  to  the  Position  of 
ixi^inoer  on  Pir«  Bofita 

liTou  hfivtt  Askod  OM  to  Advise  you  &s   to  tlie  stettus 
of  Mr.  Joba  li.   Milian,   a  hosen&n  sssi£n:i9d  to  6xxtj  &&  «n 
'  loer  on  one  cjf  your  fire  boats.     Ii^ou  asked  if   .ir. 
's  service  as  ari  euLjioeer  will  break  his  continuity 
or  service  in  the  departnent,   and  what  would  be  his   statua 
if   iajiired   in  thfc  discharge  of  his  <5uty* 

i  understand  that  -ter.  asihan  holds  a  limited  teaure 
status   on  the  eiiijible  list  for  en^'ineers. 

OFi;UvN 

1  am  of  the  opinion  that  if  c^r.  Mihan  is  or<^ered 
into  service  as  au  enejineer,    the  ehief  of  tJie  dexj&rtment 
liMS  a  perfect  ri.jnt  to  &ssl.;ii  ulsa  tOMipor&i-lly  to  tJais  work, 
but  if  he  takes  Lis  position  o££   of  thsj  liraite<!  temire 
list,   he   is  appointed  as  an  en^jineer,   and  for  the  tiae  bcinfcj 
loses  his   status  ss  a  hoseraan,    in  so  far  as  pension  ri^'.hts 
are  concerned,      However,    if  appointed  r^ff  tho  li   lied  tonure 
list,   he  is  entitled  to  his  compensation  as  an  ©ngineer. 

As  Ion,;;  as  he  is  servinji  in  tho  fire  department,    1 
«a  of  the  opinion  that  there  is  no  break  in  his  continuity 
of  service,   anC   service  Rs  an  enf;ineer  of  fire  boats  will 
count  es  his  service  in  the  ilr©  dopertifient. 


Ress>ectfully  aubaittod. 

City  Attorney 

Board  of  I'i;©  Co^Fnias loners 
CCt        Civil  Service  CoBCBisslon 

0X 


a  ^'^4 


tlaroh  10 «  1944* 


SUBJECT!     }^S     Glasslfio&ticm  q£  mployees  and 
Standardization  ot  Salaries  la 
th»  ISunleipal  GovemoDient* 

Dear  siri 

You  haT9  sent  a*  a  lotter  addreasod  to  you  by  lira.  ISurriot 
Bllel  undor  da  to  of  iobruary  17,  1944,  togothor  with  your  reply  tl^ro- 
to  datod  February  29,  1944* 

Mrs*  l:;liol>8  letter  praotlcally  requests  you  to  arracige  for 
a  etudy  and  reclaa  si  fl  cation  of  emplo^enta  and  standardization  of 
salaries  of  the  municipal  employees  by  an  independent  agency* 

OPIIIIQH 

Section  141  of  t!ie  Charter  places  tlie  laatter  of  the  classifi- 
cation of  «B|^loyment3  entirely  in  the  hands  of  the  Civil  Service  Jom- 
mission.     Tb9  follow:! ng  quoted  language,   I  think-   shows  Mthout  do^xbt 
that  the  Civil  t'orvice  Uoinialssion  is  tlie  sole  judge  of  classiflcatlone. 
Bote  the  languages 

^'£1x0  eotomlssion  shall  classify,  and  froooa  time  to 
tisae  may  redassify,  in  accordance  with  the  duties  end 
responsibilities  of  the  sraployment«  and  training  and  ex- 
perience required,  all  places  of  eiirp:j.oy!2ent  in  the  de- 
parteients  and  offices  of  the  city  and  coiinty  not  specif- 
ically exerrsptod  by  tliis  charter  from  the  civil  sorvice 
provisions  thereof  «•««».     The  concaisslon  sliall  likewise 
classify  all  otiier  oositiona  or  other  olaces  of  asiploy- 
laents  in  the  dty  and  cotinty  sox^ice  spoclfioally  exempted 
free  the  civil  aei*vice  provisions  of  this  charter,  but 
whioli,  by  the  provisions  of  section  151  thereof,  are  isade 
subject  to  claasifi cation  for  salary  standardizati<»i  pur- 
poses, etc.  «  *  «♦     The  civil  service  conEd salon  slmll  be 
the  judge  of  such  claasifi cation*" 

Section  151  of  tlie  charter  provides  for  the  standard!  station 
of  ccn  ensations  to  joint  account  of  the  civil  service  coKSinission  and 
the  board  of  superviaors, 

I  am  therefore  of  the  opiioion  tlmt  it  does  not  lie  witliin 
your  power  to  provide  any  agency  w}*ich  will  classify  employnonts  or 
standardize  salaries.     This  is  a  Bsetter  which  Ilea  entirely  within 
tl'ie  nowers  of  tlic  civil  service  ccnsinisslon.   jointly,   of  course,  with 
the  board  of  supervisors,   insofar  as  tho  fixing  of  salaries  is  con- 
cerned* 


mhntii-r^n 


ntr. 


lii 


#2 


I  direct  youp  furtJh«r  attention  to  ;>eotlon  151  as  ar^jidod 
in  1942,  ^fedeh  provides  Tor  the  appropriation  of  f;12, 500,00  to  tb» 
civil  morvioe  ccBBmission  to  be  knoim  as  tlso  *' Salary  Survey  siind"  and 
to  be  used  exclusively  for  defmying  the  eost  of  surveying  all  wages 
in  private  employment  and  in  other  gevenaaental  jurladicticms  an& 
making  reports  and  reooo»»endatiQns  thereof*     such  an  approprlaticm 
vas  »ftde  for  the  fiscal  year  1942-1945  and  was  largely  used  in  de- 
fvayiag  the  eatpense  of  taking  a  survey  by  a  private  corporation, 
fbe  ^iarter  further  provides  that  in  the  event  of  tii©  expesudititre 
of  any  of  said  funds,  tlie  Board  of  Huporvlsors  in  the  next  sticceedlng 
ax3zxutai  bud^t  shall  appropriate  a  sxaa  sufficient  to  rol^^iTurse  said 
"Salary  Starvey  Fund",     Wbetlrier  this  S\xn&  was  reliabtirsed  in  the  1043- 
1044  budget,  I  do  not  know.     However,  there  is  ample  provision  in 
th»  charter  section  to  provide  for  it  in  the  coming  budget,     Howe-wjr, 
I  sin  of  the  opinion  tliat  the  survey  ooiild  only  be  undertaken  with 
the  authorization  of  the  civil  service  cotmaisaioa,  the  cost  thereof 
to  be  approved  by  the  board  of  supervisors* 

I  herewith  retiom  you  the  correspondence  betwe^ma  ur&* 
Eliel  and  yourself* 

You  are  advised  accordingly* 


Eespeet fully  submitted. 


To:    Bis  Honor,  the  Kajfov 


CG  -  ^s,  Iiarrl#*  *,  Sliol 
12X5  i>t*  Fwincis  Hotel 


i^^'^^-j 


Kftrch  10,   1944 


SUBJfEOTi         Appointsient  of  Tlaothy  !-•  Friufigsr  as  a  Meiaber 
of  the  Art  CcjEKlsffiioR. 

D«ar  Mj?#  Kay  or « 

you  hjt4V«  *ick«A  fflo  to  advice  you  «e  to  tla©  «ff«e% 
of  th«  eppolntment  of  Tiiaothy  L»  Pflu0';er  aa  «  member  of  t»J8 
Art  Coricilcclon,   Bi;  relBtf><i  to  hts   ;■  uin^j  to  act  a«  an 

architect  on  aunlclpally  owned  bulxu.^-4.^.a# 


Section  2S2,    of  the  Ciaairter,   provldeat 

*H9  memte^r  af  amy  bo«rfi  or  ctfamlssaion  sliall  aeecpt 
any  eaiploy^nent  relating:  to  the  business   or  tne 
■sfffiira   of  lay  p«ii-s.c:ii,   flrss  or  corporation  which 
ero  subject  to   rei;ul&tion  by  tias  bo&rd  or  coaaaisslon 
of  which  he  Is  a  atssaoer*" 

Section  46     de&l^  «Ith  the  pouers  aa.d  {lutiea  of 
tha  Art  Concnlesion  and  provides  t 

"Ko  work  of  art  stiall  be  contractec;  for  or  placed 
or  erected  an  property  of  the  city  and  county  by 
purcLesd,  gift,   or  othsnrlse,    except  for  any  JEuseuia 
or  art  {gallery,   imleas  such  v.ork  of  art  or  cegit;n, 
or  Kiodel   of   tha  Bame,   as   requiz^d  by  the  commission, 
tosjetaer  wita  th^  propoaed  is^ctitlon  of  suci.  tfJox»k  of 
art,   shall  first  have  been  Bub::jjltt©d  to  and  approved 
iuy  tJje  ccmmlsaion", 

TIw  section  then  continues  to  define  vrh&t  Is  a  wcrk  of  &rt, 

2  realise  thet  Kiost  of  the  work  on  wi*ich  ilr, 
Ffi^wg«r  is  engaged  ean  not   technically  be  called  sorks  of 
art,   l»at   trie  p'::JiK'er£;   of  tlj&  ■coMnniii&loii  are  not  liiaited   to 
works  of  art,   for   the  succeeding  sentence  In  section  46 
re&dQ  &s  fwllows: 

•The  coaHKlssioii  si^ii  li&ve  sixailar  posers  '«ith 
respect   to  th<s  desij^n  of  buildini^e,  bridscs,   via- 
ducts,  elevated  *;&veto,   approftciies,    ^^ates,   fancee, 
lamps,    ov  o t  ■  "  .ires,   erected  or  to  be  erected 

upon  lejod  b  Tlla'  city  end  covinty  •-•-   >    ^ 

Said  ccmmlsslon  enail  so  act  &nd  its  approval  sMll 
be  required  fc^r   every  sucii  structure  which  shall 
hereafter  be  ereeteci  or  contracted  for,   and  aay 
advise  in  regards  to  lln«s,   grades,   plattinfj  on 
public  waves  and  grotmds," 


2. 


'I'hllfs    I  l:aLva  lerGtofer*  rulftd  tr^t  all  the 
moabare  of  &  commlsfiion  er©  not  precluded  while  on;c;anin.:^ 

in  jnu-alcipal   cc^i^trcct,    I  hs^vs  Ji^l-u   that  wher«   they  iisv© 
•nythina;  to  do  vitL  th©  i^erforraance  or  the  approval  of 
th©  contract   that   the  prohlbitiaria  in  Section  222  &poly» 

If  ycu  will  ^iv©  con3i(Sei:'atioa  for  &  maesscnt 
to  the  powtir  th&t  the  ^^t  Coaaiiseion  ?;Tii;:ht  iriftvc   oyer  &ny 
structiire  oracted  on  propart;;  awn«<J  by   cho  city-   you  can 
v?<ill  s«e   tiiat  they  may  be  in  dir«ct  coaflict  with  a  peT- con's 
duties   to  hl:gseir,   o?  tn  the  contract  in  *riich  ha  mislit  be 
int'irestod, 

ScMES^  years  B-co   I  lied  to  advise  iUkjor  Hosal 
ti3*>-  ae  Ion;;  &e  Kr.    .Tohn  iUskcvkoll,   &*;  arcaitoct,   L^ilu  a 
position  on  the  Art  Couamisaion,   he  isas  precluded  fz'om  tailing 

&PJ  <;i, .  *',ryc;tu  ■ACLi.  tlii>   ^itj   Tor   lav   ei-souicri  cl    any  imirii" 
cipai  building • 

I  ara  fully  aware  of  Uv,   Ffluecer'e   quail  flee 'clone 
for  tiia  po^iltlou  '.'  ici;  you  «ajtitiort,    out   i.  iiis.ve  to  fcdvise 
you  that  if  he  should  be  appointed  to  the  position,   he  will 
be  pracludad  from  tekir-ti  An:^   city  Architectural  work. 

Reaps ctfully  submitted. 


J  wTrr  J,      1 


Cliy  iii 

nf  r.i,  rjcisco 

CCj     siiT,    ximothy  L.   Ffluoger 


^^s-^i 


March  10,  1944, 

SUBJECT;  Re;  Compensation  of  Ii)mployees  whose 
Salaries  have  been  heretofore 
Standazdlzed. 

Gentlemen: 

You  have  directed  my  attention  to  my  opinion  rendered  to  the 
Civil  Service  Commission  on  February  17,  1943,  r elatlve  to  compen- 
sations to  which  employees,  whose  salaries  imve  been  heretofore  stand- 
ardized, are  entitled. 

OPINION 

There  la  no  question  tliat  under  the  provisions  of  Sections 
71  and  151  of  the  Charter  that  the  compensation  of  those  employees 
who  were  in  the  employ  of  the  City  on  January  1,  1931,  cannot  be  re- 
duced below  what  they  were  receiving  at  that  time# 

In  my  opinion  of  Febzniary  17,  1943,  I  not  only  ruled  that 
the  salary  of  any  employee  could  not  be  reduced  beyond  that  wlilch  ha 
was  receiving  on  January  1,  1931,  but,  furthermore.  Section  73  of  the 
Charter  proposed  a  further  limitation  upon  the  reduction  of  salaries. 
The  pertinent  portion  of  this  section  reads  as  follows: 

"Rates  of  compensation  enumerated  shall  be  those 
established  by  salary  standardization  schedules,  and  shall 
not  be  listed  for  Individuals  or  individual  positions,  ex- 
cept where  the  compensation  of  incumbents  is  Mglier  than 
the  rate  fixed  by  salary  standardization,  tiftiioh  compensa- 
tions shall  not  be  reduced  so  long  as  the  incumbents  le- 
gally hold  such  positions," 

It  appears  to  me  that  the  meaning  of  this  section  is  that 
when  salaries  are  standaidlzed  the  compensation  of  the  incumbent  of 
any  position  cannot  be  reduced  below  the  amount  which  said  inciombent 
was  receiving  at  the  time  of  the  standardization,  for  the  section 
clearly  provides  that  when  the  compensation  of  incumbents  is  higher 
than  the  rate  fixed  by  standardization  compensations  of  incxjmbents 
shall  not  be  reduced  so  long  as  the  Incumbents  legally  hold  suoh 
positions.  This  does  not  mean  that  the  compensation  of  the  incmnbent 
of  any  position  cannot  be  reduced  by  one  standa3?dlzation  ordinance 
below  the  amount  at  which  it  has  been  fixed  in  a  prior  standardization 
ordinance,  but  merely  that  it  cannot  be  reduced  below  the  amount 
which  the  incvanbent  was  receiving  at  the  time  the  compensation  of  the 


.1tv  ;»   n 
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firat  partial  standard* 
July  1,  1957,  and  the* 
v«  in  Juae,  1942, 


position  vat  ttsridierdis^d.  I  b«llev«  th«t  th« 
iistioB  of  eomp^Qsations  «b«  aed*  •ifvctlT*  on 
a  3ior»  £,«rv«£'«l  stfindardlsatioa  vat  mtiit  tfrtctl 

Tbertfort,  to  clesr  up  any  mitundtrttandiag  rtletivc  to  a*y 
oplaion  of  Ftbruery  17,  1?45,  you  ara  adv'  tad  th«,t  the  oc!ap«n8i>tlon  of 
any  potition  occupied  hj   a  praaant  laeumbant  cannot  be  reduced  balov  the 
aa^.ount  which  the  Incuabent  vat  reeelvlrx^  at  the  time  the  position  was  first 
standardised.   For  iastaaee,  that  for  those  potltlcat  vhieh  vere  stand- 
ardised for  the  first  ti«e  In  194S,  the  inctmbents  vere  entitled  to 
receive  a  compensation  not  lover  than  they  vera  receiving  vhen  that 
particular  ttanciardisation  ordlne^iice  vent  into  effect  and  their  present 
salsrlet  cannot  be  reduced  belov  that  titiount*   This  does  not  mean 
that  persons  vhose  e^ca&pens&tions  vere  increased  since  the  date  of 
the  standtrdicfttioa  of  their  respective  positions  cannot  be  deprived 
of  any  incre&se  in  ocaapentstion  granted  since  the  date  of  their 
respective  st&ndsrdis&tions,  that  is  to  say,  if  the  eoaipensatlcn  of 
en  employee  vas  standerdised  in  1927  or  in  ld4S  and  subsequent  to 

dotes  vas  increased,  that  the  Increase  cannot  now  be 

thea  provided  thet  the  coiapens«tion  Is  not  reduced 

vere  receiving  at  th«  tl,*.«  oi  the  first  stendardisiiitlon. 


either  of  these 
taken  avay  from 
below  vhat  they 


You  also  aa\£  the  question  if  It  is  .jenalssible  to  include  in 
the  year's  3elary  Standardit&tion  Ordluanc«  a  sLtillar  provision  to  that 
contained  in  last  year's  ordinance,  to-vlt,  that  salaries  of  occupants 
oi  positions  as  ot    the  last  day  of  the  fiscal  y<?5r  shall  not   be  redueed 
belov  the  salaries  ©f  that  dete  -  such  a  provision  vhile  not  necescstry 
is  not  improper  In  your  ordinance. 


Respectfully  subcultted. 


CITY  kftmimt 


Tot  Finance  Comal t tee 


I 


ec  to  Civil  Service  Coamlsslon 
"  Mayor 


fl 


^^:rj 


XftTCh  U,  1944 


SUSJSGTj     Sufflcletioy  of  Aatonjobild   iREuranc*  l^ollcy  of 

Flr«m«n  in  the  City  anc  Cotmtj  or  S&ii  iTuncieco, 
to  Cover  Civilian  &oJt»nsa  Activitlas, 

I  aa  in  receipt  of  yoai*  r«Odmt  3r«queet  for  an  opinion, 
which  ro&d«  as  followe: 

"Tii^i-a  fcr©  a  nusfeer  of  ms^era  of  th«  rer*ul&r  San  Prai^eisco 
Pir»  i'apartaent  wt^o  ar©  uaing  their  personal  sutomobile  s  on 
work  is^iieh  thfiy  are  doing  at  ti.o  airactlon  of  taoir  suparior 
officer*  in  eonriectlon  «ith  Civilian  Defense  activities.     My 
ioformatim:)  about   ths   type  of  work  bain^  dona  hee  baaa 
Slv«n  to  as  by  tha  aacratery  of  tae  Fii-^  CojaEsiission  end  the 
Director  of  Civilian  Defense.      X  h&ve  b«®n  adviaad  tl.r»t 
tbese  firaiaon  so  about   town  inspeetin<j  the  widely  scfetterod 
Civilian  ii«fc'us»  f lra*»ilt;Utlng  ©quip^ant  to  saa  tii&t   it  ia 
k«pt  in  proper  workini-   ordar.     Thay  al«o  fjo  about  ax&riininc;, 
diraotlntj  tind  tr&inia.;  tbe  various  a-uxiliary  fira-ficihting 
aquada* 

I  aa  as   you  l&nov  not  psr-iitted  to  pay  clalme  for  allsatto 
or  other  allowaneaa  on  pi  lvat«ly  o«nsd  autotaobiles  used  on 
City  buaineee  unleaa   i  roave   ovidanca  q£  Urn  existerica  of 
adaqiiata  public  liability  i\na  property  ■•■••■<}  insurenca 
protactlni^j  the  City  «nfi  County  of  g*n  :  .aeo,     i>averal 

of  the  f ireraen  in  question  have  prasanted  tneir  autoiaoblle 
insuranea  policies  at  this   oilies  and   1  ksve  found  tli«t 
attac.ed   to  the   polloy  there   is  a  rider  raecins  sa  follows^ 
fend  I  understand  th»t  «uch  a  j*i^Sar  or  end^T- eaiKcmt   is 
attached  to  every  policy  Issxiad  to  a  firaaan  or  pollca* 
atant 

♦wlt.i  reft^roaca  to  the   special  duties,    if  any, 
imposed  upon  the  assured  by  reason  of  h.i&  occu- 
pation it   is  hereby  understood  &nd  agreed  tbtst 
the  use  or  operation  of  tt.e  reuicla  Ssured  hara- 
ux^ar  t>a  an  ejaergency  car  c^r  for  em©r::iericy   fork 
In  connaefclaa  witL.  any  FSKK  I  '  ^ 

IZjk^l    "  ""     '  ""■' '    :l'    or    v^  ■..,;..      i.^-    ...:   .•i-.v.i.- 

U::WV  .  i    .  public  is  proLibited  awd 

tfa.©  coiapeny  ftssuaea  no  liability  fcr   aucb  use  of 
opera ticn«* 

I  believe  it  to  be  inportsnt  triat  we  detsrsd&a  a«  promptly 
a«  peaalbla  wbethar  or  not  the  work  whicia  the  firaiaen  in 
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"question  are  doln^;  ccuia  be  eorre-ctly  clftseifi«A  es 
*9msr^mcj  worn  In  coru;.«ction  with  any  flra  uspartm^nt.  * 
It  their  work  is  really  emsrgeacy  work  the  policies  ai'o 
InopopRtlv*,   end  would  afford  no  protection  to  the  City 
nn6  I  wo-jld  not  be   justified  in  approving,-  clsiaia  for 
alle«^;e  or  other  allowaacea   in  cosr.sction  with  the 
operation  o£  the  autoasoblies    in  question.      ';ill   you 
plv;ase  let  toe  have  your  opinion  on  this   point  £s'soon 
as  possible* 

I  have  aiseussed  this  matter  «ith  the  loeal  a^eney  of 
one  of  the  insur&nee  eomj^enles  involved,   end  the  man&cjer 
of  th&t  a^jency  hesitatea  to  ,.;lve  swe  a  definite  opinion 
or  a  Puling  by  «i:.lcn  his  coi^feny  would  be  bound ,     iie 
would  not  rule  on  the  question  ©X  whether  or  not  the 
work  is  enerj^eney  *-ork,  hut  he  st&tod  defiiiibely  that 
if  it  coul^  be  eorreetly  Oitlled  Q^'^r^vnej  work  hie 
ftoei^^any  eould  not  pay  any  claims.     li«  also  volunteered 
the  8tat«-Ti«nt  that  any  work  6,0.0.^   in  ction  «vith 

eiviliaa  iofense  xl^it  'be  e«lied  eafei,,.  ..„y  i^ork." 


Your  eofflaunication  clearly  indieatea   that  included 
in  the  entJireeaient  on  insurance  polieiea   issued  to  imjx^Gra 
ef  the  Fire  r*epart««nt  of  the  City  sna  County  of  &an  Francisco, 
are   the  «ordui  "emersency  work  in  eonrteetion  with  any  fire 
department**  • 

The  court   in  the  ease  of  C  ■   of  Los  oa  v. 

f^rm,  8  Cal,  2c!  .S33,    571,    in  definX..,.   -..u  word '^i ...  ...aey'^ 

\ieack  "tho  follc«ln^  i&n^uagei 

''fhia  court  in  th*  decision  in  th^t  ease  (Burr  vs. 
&^n  Frenciaco,   186  G&l,   508^  acci^pted   Ui^  definition 
of  emergency  ^.iven  by  ssebster  aa    »an  unf  orseen  oceurr- 
esieo  or  comhlni<tion  of  circuaisfe«ijcices  which  calls  for 
taawdiate  fectlon  or  vcm^Cji  presslot;  nacossity; 
exigency »-" 


« 


In  Fenaeaaey  7t. .   Facific  Ors  ^nc.  ;  lac  trio  Coyi^anj;, 
20  Cal.   2d  14 1,   14$,   the  court  interpretec  omer^eiiey  as 
follows: 

"The  law  covorins  this  question  indicatea   tLst    »aaerijanoy» 
has   reference   to  a  m«thod  adopted  a«  an  ojipeUisrit  fop 
aeetin-s  a  eittiation  tilch  orcLinarily  calls  for  imsiediate 
action  (Mason  v.    Crawford,    17  G*i>.,    2d  529,    62  Pfie,   Ed  420)". 

See  also  aaaon  v.   Cr&«for6.   17  C.A,  2d 


It  would  tt^p9&37,   ir&m  cit©g  eases,   timt  flressBa 
u«in^  tb«lr  RutoBtal3tl««  wLlle  In  conrection  wltk  Civilian 
Defense  activitiaa  v,ould  not  coaw  wish-ln  th.«  ©atergenoy 
fittslsnation  usfJtJ   in  the  ^ntloreeaant;  of  th«   policies   in 
question,     in  vi«w  of  ttas  f«et,   however,    that  a  lowi^l 
a.iemcy  of  cm©  of  the  Inaarejrice  coiapsnlee   Involved  fc^sitatod 
to  jivs  you  fa  dfcfinit®  opinion  or  ruling;,   it  maj  b«  well  to 
cl&rify  tiiti  en<Jox*aas»nt,   &rtci   to  avoid  ar>y  aisputtt  in  the 
future  by  hnvlrvi:   the  policlo*  apeciflcKlly  endorsed  to  fillow 
the   flreaen  tc  pursue  tii©  Civilian  refense  activities  as 
aentioned  in  youi*  letter* 


{teepe«tfully  submitted. 


City  Attorney 


City  ^  County  af    ofea  Francisco 


^ 


Mfrreh  15,   1344 


m^n.GTH  Herztjorg  mar»An,i  Ho^e,    and  Permits   for  Nursing  Homes 

]>tar  51rt 

I  h«v«  your  letter  which.   In  part^   reads  «»  rollowsj 

"Mrs.  Eva  H«irifeepg  Is   oonductiji^;  t  xiurslns^-  hosie  £>r 
8<methlng  ov«r  t«n  patient*  at  370  Fall  Street,  t&n 
Pfanclaco,  without  A  p^neit  as  provides  In  Seefclon 
isa  of  th«  Health  Coda. 

"^hls  Qurelii^  hime  ha«  b«»6n  in  operation  for  a  nusiber 
of  yt^ara  an<3i  it  haa  eban{jo<S  h«.n<2s  avxrln;:  this   tlids* 
Ui  Ally  of  thla  j©ar,    tko  l«piirtiaent  of  Public  iisalth 
i*aq\M»3t«d  ths  proprlator,   Mrs,  Eereberii,   to  file  an 
application  for  &  p«rmlt# 

"Wa  would   like  to  h«v«  ^Oijr  opinion  aa   to  ^^hathar  or 
not  the  nurislHii  hos5«  <  (ted  at  870  Fell  Street 

coisea  untier  the  re^ul;.        „   jjowers  cf  th©  I^iparta^nt 
of  Piiblle  Haalth  and  if  ao  to  whet  extent." 

1  aa  advise*  that  counsel  for  Mra.  H®r«bor<v;  oontenda 
that  wt;ere  niurslni^;  hoiaea  had  heen  operatin*^  for  a  tlae  prior 
to  an  ejBfictfflent  of  an  ortllnfcnoe  3?eqttirintj  aai«5  hosaea  to  be 
housed  in  fly*  proof  bulli5in08,    the  aeld  homes  w^uld   be  un- 
affeeteS  hy  said  city  ordinance  es  the  arSinsnce  waa  not 
retroactive. 

In  hrief ,   then,   the  issue  is  ae  to  whether  or  not  the 
oreiaance  retjulatin.:  nursiuG  notaes,    to-slti     'jsrdlnan.ce  So, 
564  (Caries  of  19SS),   approved  ;f*rch  26,   1940,   i>ec.  l&S, 
C^i&pter  V,    (Health  Code)   affects  nursing  hoses  in  existence 
prior  to  the  enacttaent  of  said  ordinance, 

QPIHIs>K 


Section  158,  Chapter  V  of  the  Health  Gode  regulates 
the  estahlishaent  and  maintenance  of  nursing  homes.  The 
section  of  the  ordinance  which  pertains  to  the  prssont  in* 
qulry  is  as  follows t 


s« 


"S?C.  158.     Eatftblialvnent  end  '4felntqn4aae<a  of  aux^filnr; 
Hq^a»     So  parson,   i'ira,   carporatlori  or  aaaocl&tlon 
ftlMli  Q«r««ft«r  ordct,   establish  or  ja«lnt&in  any 
nurain.:^  hoai«  without  first  obtaining  a  permit  from 
the  I^partisent  of  Fublic  ii«*ultii  as  in  tLis   section 
provided. 

•(e)     Definitione.     For  tite  purpose  or  thie  section, 
a  nvLrsln^^'  ho'itie  is  hereby  dellned  to  be  &  building  or 
stinicture  bevini;  accoiaraodfitions  fir  one  or  Mjore  but 
not  a«or«  than  ©i.rbt   (3)   invalid,   itifirm,   aged,   senile, 
injiired  or  convelescent  Imaates,  ^^here  ©  charge  is 
aade  for  the  care  of  seld  innatss,   im.6  whether  oi'  not, 
in  ti^io  care  or  treatvaent  of  saiu  ian^tes,    \xt&  is  made 
of  drugs,   r^iedicinos,   electrical  or  physio  therapeutical 
procedures. 

"(c)     Types  of  i^uilgig^s.     Ho  nursing  h£»a«  now  or  horg* 
after  eatabllshod  shall  be  iioused  in  a  structure  of 
frame  construction.      If  said  structure  is  dosijnffd  to 
have  aoooBB^odations  for  more  than  five  (&)   InsKites. 
Any  such  nursir^-   hoae  tiex»eafter  establiched,   end  having 
ao«08Baodatione  for  not  more  U.&a  five   i^)   Inioates,   ;-^y 
be  of  frawe  con»tru.«:tiQn  if  the  esise  compliee  *ith  all 
of  the  regulations  sinii  laws  of  the  iiureaa  or  building 
Inspection,   i^opartsujnt   of  Public   .oxks,    the  bureau  of 
Fire  Pi'evention  and  ^Public  Safety  and  of  the  i^partaent 
of   Fui»llc  iiealth,   as  of  the  date  of  th«  application  fop 
a  porriiit.     Ko  inaate  shall  be  housea  or  eared  for   in 
any  attic,  basei^nt  or  collar,     ^feere  saere  than  five 
(b)   inaates  ai»e  housed  in  a  nursing  hcaao  tl*®  bullcing 
shall  be  of  class  i^  or  b  construction. 

"(f)      Inspection.      l-he  i.epfcrtHient  of  i^iulic  )Iealth, 
its  officers  and  representatives,   and  all  duly  appoint- 
ed or  eleeted  dealth  officers,   shall  at  all  reasonable 
tiaes  have  the  right  to  enter  and  inspect   the  said 
Burslne  hoaee  and  to  inspect  the  permit  9nd  reikis ter 
thereof  and  to  require  ooapllance  with  this  section.** 

Th*  sections  quoted  regulate  tl:»e  mm  of  private  prop- 
erty ^n€i  prohibit  its  use  for  certain  purposes  and  under 
certain  condition*,   and   therefore  aust  he  strictly  construed. 

It  is  ay  opinion  that  Irirs.   Eva  Herssberj,;  uaist  apply 
for  a  perailt  to  operate  her  nursing;  l:»»»e  in  accordance  with 
Section  153  of   the  Health  Code,   and  Uiis   irrespective  of  tb© 
fact  that  she  conducted  such  a  hosie  prior  to  the  enactment 
of  the  present   orcinHnce.      I  call   your  attention  to  the 
following  pj'ovisiona   ox    tii»  la«f  and  authorities  which  clearly 
Indicate  that,   oven  if  such  establislim^nte  were  in  existonc^ 


$• 


aaad  staintfiltted  prior  to  th«  «jQ&ot»«nt  of  tliA  present  ll«aXth 
Code,    the J  &r&  subjeet  to  the  law  ««  it  no«  rs&da  and  your 
(S«p&rtaent  m.Q   tiie  powar  to  «iiforo«   th.«  presont  provislooji 
of  tl4«  said  iidfilth  Coda, 

Section  11,   Article  XI  ol    the  Conetltution  of  the 
State  of  Celirornia  provides,    in  pfirt,   ae  follovrsi 

^Anj  eouatj^   city,    town  or  township  may  siuke  and 
enforoe  wlt&ixj  its  limits  fell   sacli  local,    police, 
sanitary  ».nd  othar  re^jxilatlone  &b  are  not  in 
eoiiflict  ttith  ganeral  laws*** 

It  Is  stated  in  13  Cal*   Jur«  at  page  821,   §m 
follows  t 

*Th«  police  power  is  contiauous,   alwe^s  3pepos<«d 
somewhere  -  ft  poaer  that  carmot  be  b8rr©<5  or  su^ ended 
by  contract  or  irropealable  law,     TUe  pov*er  to  enact 
police  rse&eurea  necossarily  inoludea   tie    authority  to 
emend  existijn^  r<3i;ulaticne.      In  the  exeroise  of  this 
power,  a  city  s^y  prohibit  or  x'egulate  wi&tever  i» 
reasonably  involved  In  the  preservation  of  the  health 
or  comfort  of  its  inhatoitants,    sntl  saay  peas  ordinances 
in  furtf^erance  of  tlje  avowed  ^;on«ral  policy  of  the 
natiorwil  and  state  government,"      (Citing;  oases,) 

1b  18  Cal,   Jor,  at  paK«  Q2.A,   it  is  statedt 

"under  tue   .iuise   of  protecting;  the  public  interests, 
a  muKlclpality  asay  not  arbitrarily  interfere  with  private 
business,   or  impose  tuiiusual  and  vmneoessary  I'estrictlons 
upon  lawful  businesses  end  occupations.     But  arcUnances 
enacted  -oncSer  tho  police  power  Tor  the  protection  of  the 
public  health,   reasonably  adapted  to  that  end,   are  not 
unconstitutional  bscaviae  they  asy  Incidentally  operate 
to  deprive   InoiviCuals  of  their  property  or  its  use 
without  compensation,   or  Intorfer©  with  their  5>erson&l 
liberty,    or  because  they  taay  ;:lve  on©  person  &  monopoly 
of  a  certain  business   or  occupation,**      (Citing::  cases,) 

it  is   further  stated  in  18  Cal,   Jur,   at  psge  843  a» 
follows t 

"A  inunicipality  jsay  even  prohibit   the  I'tirthsr  con- 
duet  of  a  business  waich  wa»   entirely  unobjectionable 
when  established,  but  which,  by  the  growth  of  poptdatlon 
in  the  vicinity  has  becoiae  a  swirca  of  i3.mx^;er  to  the 
health  and  comfort  of  those  who  have  como   to  be  occupants 
of  the  surroundinti  territory,"      (citin^^  c&ces,} 


Se«,   Dobbins  v,   Los   Anselee,    1^5  li»  £,   £23, 
reversing'  139  Csl.  179,   aayin  ;  tl:i&t  the   ri^ht   fco  ox«ircle6 
th«  police  pf^\»iir  l&  &  ooaulnuous  one,    &ncl  e.  b'tt»iQ«»«  lawful 
tocfty  isjfiy,   in  liisa  luture,   b«»c&u*a  t>t    tm  ca«n,:;ed  situfttion, 
the  growth  o/  population,    or   oth'  r  c«aB«5,  becosae  a  itsan&oA 
t&  tho  public  ii««lth  &nd  welfare  m%6  be  requii'«c3   to  yield 
to  thtt  putblic  good* 

It  i»  my  rurtijor  opinion  %hMl  lr«,  iva  nerabergi's 
awPtins  h9^6  ooflM»»  ur^«2^  the  x^e.iulatory  powers  of  your 
£#p«irt»ont,   en«l  if  any  sp«eiflc  violations   of  the  ordin&nce 
v»r9  called  to  your  attention,   you  hav«  the  po««r  to  deal 
with  t2i«  niftttftr  aceoi«dln^  to  your  fin^ln£js» 


ii«sp«ctfully  aubmltted. 

City  Attorney, 
director  of  Public  Health 


Hfci-ch  15,    1944 


S^BJ^eTt     ilttiateBance  of  vlelUiolon  Vullejr  C«:ifimanity  Center 

aentl«aieai 

I  ftm  In  receipt  of  your  rttquoet  for  An  opinion  on 
wh»th«r  the  respeaslbillty  of  sjalntfilnijig  th«  building  of 
the   Vlsltaoiorx  V«ll«y  Comrnxmlty  Center  rests   upon  ths  Glty 
«jid  County  of  i  bxx  Frsinciaco,   or  upon  th©  Vlultaclon  V6ll«y 
Ceneunity  Canter. 

■  .^■■WIWIllMlfaimiM 

H«»oltttion  Ko.   2096,   S«rl<is  of  1939,   prwldad  that 
tiM  City  audi  County  of  San  Fr&neisco  accept  a  de«4  from  th.« 
VlftltAoieos  Valley  Cojaacunity  Center  to  the  property,   end  rur* 
ther  provided  that  **lt   i&  uaderstood  tiiat  the  ux^ntor  shall 
have  the  rli;;ht  to  oocupy  and  use  the  aforeeaid  pre^edaes  end 
building  as  a  reerefetion  &nC.  aaalth  c«nter  i'or  a  perlojS  of 
SO  yeara  from  and  after  the  date  of  reoordlaij  ttj«  deed  eon- 
veyinc  said  lexxd  to  the  City  antd  County  of  oan  f'rancisco," 

Thereafter  a  deed  waa  egnecuted  by  the  Visltacion 
Vftlley  CoTsraunlty  Center  %ith  the  conditioia  quoted  above,   and 
with  tlia  added  cor»i;litlon  that  if   liJt   vlcitaclon  Valley  Com- 
ORmity  Center  at  sr;y   tiii^  ceased  to  sialntain  the  recreation 
and  lioaltl^  eenter  to  the  aatiefaction  of   the  ..eere&tion  Com- 
mlaaion  and  tfae  Director  of  l^iblio  ilealth,    then  all  the  rli;ht, 
title,    Intereat  and  eetete  or  tut)   Vlaitacion  Valley  cojsK'onity 
Center  in  the  property  oould  ceaae  and  the  property  would  pasa 
absolutely  to  the  City  «nid  County  of  ^an  Fr&i^iaoo* 

This  699<i  contains  tiui  added  proviaion  tbat  the 
CsBter  is  to  be  operated  Rn&  swlntained  under  the   direction 
of  the  Viaitaclon  Valley  CoussEwmity  Center  and  s*lthout  cost  to 
the  City  and  County  of  San  Frsjieisco. 


the  above  ssentloned  deed  the  Vlslt«cl<m  Valley 
Ctmmxniti'  Center  lias  an  estate  in  the  property  for  twenty 
years  froa  the  date  of  the   exscutios  of  the  tS^od  and  the 
City  and  County  of  Stn  I'ranclsco  has  the  resaalndwr  Interest, 

Since  the  Visitaclon  Valley  C<^BBunity  Center  has  an 
estate   in  the  property,   &s:x<^   is  at  the  present  ti-mi  in  poa- 
session  thereof,   the  duty  of  B»intalning  the  property  rests 
uptm  the  Visltaolon  Valley  GooM^nity  Center*     This  la  borne 
out  by  the  prevision  in  the  deed  that  the  Ci«nter  is  to  be 
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9p«rAt«d  antS  mftlntftln«<3  without  cost   to  the  City  end  Comity 
ojt  ^An  Freneiiieo* 

la  this  re&poet  I  quote  th©  laii,;ii«;,e  of  the  .istrlcfe 
Court  of  Appeal   In  th«  case  of  ris t hbvm  Co.  v ,   S taamona ,     90 
Gftl*  App,  692,    in  a  Boaevhst  ftD^&lOt.'ous  situi?,tion  botiwaon 
landlord  und  t«Q«at«     ?ii»  court   tUere  statefii 

'*T^  rule  is  well  estebllsbed  th&t  in  the  6bsene« 
or  en  express  covenant  by  the  landlord  to  make 
neoessAx*y  repairs,    the  tenant  le   tha  one  to  keep 
up  the  leased  prejaises*     (Citins  caeee).     Tbe 
reason  for  this   rule  is  that  the  tenant   t&kes   th^e 
estate  as  he  finds  it  with  Its  advanta.<:;e8  ^nd 
drawbacks,   and  if  he  would  protect  lJ.!cself  a^^ainst 
tlifi  eApenae  of  betterment,  he  mast  either  not 
acquire  the  tenaxujy  or  exact  frost  the  l^ndlorci  a 
cc()renant  to  ;»ake   the  repairs  necessary  to  the 
enjoyment  of   tlie  estate** 


Ke spec t fully  submitted. 


city  Attorney* 


Chief  Adainistpstive  Officer 
San  Francisco,   California 

#19 


ts^i, 


MMPOil  16»  1944* 


SUBJi^It     f3a»l»  upcai  widoh  Atettcdxv  Operate 
In  "Batcher  T©»a* 

r«ap  sin 

ihla  will  aclajowledge  x^colpt  of  your  recent  request  far 
an  oplni<m  as  to  the  tesnns  and  c  nations  under  vhloh  abattoirs 
oper&te  on  tJ^e  site  kaowa  as  "aitcber  ^'owa** 

mimm 

The  teisjs  and  eooditi^se  wliieh  a^ttolrs  operate  on  tbe 
site  loiovn  aa  "Bixtoher  iown^,  in  :>en  Frejieisco,  are  fowid  in  the 
"Statutes  of  California"  for  tl*  ^ars  1867-8  at  page  62S  (Oimpter 

fhls  aot  is  self*ex£>lajmtor7*  f^r  yoiur  InfozEsation  a 
eop7  tl»reof  is  attadteMft  ^lereto^  whloh  I  as^  suz«  will  give  ymi 
all  of  the  data  you  liesire* 


Hespectfully  subrdtted^ 


Chief  Adadni strati ve  Ofrioe  CIfY  ATTcmmT 


CiiA¥T£si  CCCCLXVI 

An  Aet  to  •uShorlif  the  aale    aad  eooyey«Lno(6  to  v^llllea 

ftssoc''    •  -•-  "'■'-"■    ~^^^^"     '  "   ^ .-'"- :'j-^.' ■  ■■■   -- '  -  »>rl'o^iac  Icirici'g ,    S-nA  to 

Cftrr,  _ ^__ T^i'  cattl's,'  'aO;-;sy 

8h»oj>  feru^'  c:~Iircs ''tl-oi-Qoaj   '.vl't:..in  t.^-j.9  Tlinlts'  of  'tbo    'c-ity  Wd 
CQuiaty  •>!   ^'feu  FrttnclscQ> 

<i^^rov-«d  Mfireh  30,  I36S} 

fl»l  Peoplft  of  the  wtab»  of  Cfcllfornla,   reprogented 

III  I- >^ria£'e  VtKJ  As'eea'b'i''yj  '^d ''4t^ct  &»  '/bilott'st 

SBCTI=:>S  1*     Willltsm  1'vaxgfh.f,   Geoi'g«  p,   Slias  and 
P«t€ir  tecC*an,    and  tr>elr  aB«ocifc.tes  and  a»»ign8,   sr«   r^sraby 
£;rant«4  f-jll  power  to  cerTy  on  erxd  jaaiBt*in  tl*  business  of 
iftiu^:hterins  b««f  c&ttld,   hogs,    s^^^p  dnu  oaXvav,    in  fill  its 
brftiaclaea,   upon  the  traet  of  lead  iyini;  and  b«in^,  within  t:  « 
limits  or  %h&  City  Slid,  County  of  San  FreBcisco,   and  d^scribtSiS 
ft«  folXowsf     C^!KV3«i*cija^  &fc  tir.ft  inters^etlon  of  tn©  <sest  line 
of  iCentueky  Ltr«et  wifciiln  the   southisrest  line  of  First  avenue; 
th«ne«  eoutiMa«LSt  ciong  the  aouthwest  lino   of  Tirst  avettu«, 
to  tb*  nortfaftiist  line  of  I  street;    thersco  aoutiMcstarly, 
•Ion--    ■  "     northerly  lino  of  i   street,   to  the  scv *■'■-:■ -si.  lin» 
of  S.         -,.  avemAej    taened  riortiiW«8t,   felon^^   t'r.e  ..v«8t 

line  ol   Seventh  avenue}   th®n««  nortiiwest,   ^lotk^  tae  aout^««st 
lino  of  iisventh  Avenue,    to  tns  soutiieast  line  of  .  Ailroed 
avfcGuej    tiiorice  nortiicast,   &Ion.r  thQ  aoutfeeaefc  line   of  H«ilroad 
ftT@&ue,   to  iientucky  street;    t>ien0«  north,   filoBkc  tk«  Mist  line 
of  iCentuc'-*  r-'.-^isBtf    to   tno   eouttiwesl  line   of   Flret  fivenu«   «*id 
plac«  of   (         -  -ceirKjnt  —   the  quantity  of  l^na  to  be   subject 
to  th«  ftpprovfei   of  tiie  »-tete  Harbor  Cosasissionere,    provided 
It  <ioaa  not  exc««d  tfae  described  llsBits  ftbov©  ^jiven]   but  no 
gr&nt   thareof  aii&ll  be  F^ivon  until  tia®  saiiS  persons,    thoir 
aaaocii&tas  tmd  assi^na,   aforaa&idf   ii^Il  h&ve  all  located  and 
e««B»enea<^  tnftlr  seifi  si:      't^-'rin.';  buslneag  upon  t-lic  sale*  tract 
h*r»ia  c;e»orib«c;   6,nC  z        _,    -snt   thereof,   i^-liBti  rmiHef    sLail   in 
no  aianrier  interfere  with  the  streets  now  laid  out  or  hereafter 
to  b©  l&isi  out  by  faut  ■       *  ty  of  llie  City  aiid  County  of  &an 
Francisco  over  eaio  ;         -aee  for  puolic  use|   ^nc  nothing  herela 
shftli  be  eonstriwd  to  prevent  or  interfere  ?;lth  the  privilege 
of   the  Board  of  Supfarvleora  to  m&ke  sucti  provision  frora  tijae 
to  tlsw  as  say  be  found  advisable   to  pxe\'ent   anri<»ces»firy 
accussuletiona  of  garbage  or  other  offensive  asttor,   &ad  as 
B»y  be  found  inolspensable  for  atuiitary  purposes* 

SEC.  2*     The  s&id  Willisffl  Imnphj,   O«or^e  li,   Blls* 
•ad  Peter  Mc-Cenn,   fcmi  ti^elr  associates  B-nd  assit-jna,    shall 
have  the  privilet^e  and  rl^ht  of  erecting*  such  abattoirs, 
slauiihter  hoasea,   cattl®  atablss,    yards,    corrals  and  fences 
as   they  sball   deea  f»do«ssary  ami   propsrj   prayided,    that  all 
live  stoek  ke.-t  upon  sue.  i«n<l  si^ll  be  coHTTmT'witiiin 
strong  and  proper  fencoe;   and  further,    tbet   :.he  privllsfie 


to  onrry  on  tiae  a&i&  slaughter ia^i  busln©««  ie  with  the 

«xpr««»  proviso   thst   If  th«  asame  ei-iall  fceoaaw,   an4  for 
tii«  period  oi'  &:■.':-    'ays   shsll  reai&in,   jsn  actual  nuls&riea, 
all  of  s-ild  pri\  ;^   is  hf  reby  rorleit^tl, 

:r.r:C.   3.      i-il  t^«  rl.ccrt,    title  tnt!   Intareet  of  th© 
St«t#  of  Calilcmia  in  or  to  sll   the  subroergefi,    tlcia  or 
aarch  lande  of  tc*  tract  of  lend  described  in  thi<^  first 
»e^cv. Ion  of  ti.ls   ;ict  is  •;--■-     rented,   upon  ihts  torms  end 

efWnditions   iwjroln^i't^r  ;  .  ,    to   tna   sfcid   .-11 11am  lunpiiy, 

Oeorge  iu   iJlies  sMi^-  Peter  .r^CjRnn,    en;i  tiioir  esgociates  and 
USsi/rriBj   pr oyldot^.,   tfc«.t  any  docks  or  wh«,ry«E  Bhlch  I'jaj  b« 
crae l«d  or'  bu'i'lt  l-y  tfc®   sei<2  £;r«crit'>sj®a,    their  «ipsoel«;t«i;  or 
ftBsigtia,    eiaell  be  cubjcet  to  the  Bnsvs  1rw6,    rule«   and  reg* 
ulfetioruB  s«      -^-—    ;-^'r.-  -^. .-— -     ---'-.p  thr.   —   rrislc-:   -■" 
th«  Bocrd  of  ' rs}   fe  any  0 

or  wharf a^;e  be  CQil«fCtiac  or  ctA«,r4;ed,    it  Sijail  be   l^poae4 
aaS  collacl«<3  by  aeit^  Harbor  Oosj^J-sslonera, 

i'lC,  4.     ?^*e  Boikrd  of  State  TTnr^oi!*  CoBcaieelon^i^ 
are  feuttiorlz«6,   wfeanaver  ic-    -  z^-:*  by  the   —        3©8,    to 

appraiat*   fchft   vu..luc=  »::   tat;  -longini.;   ^  ;.'tatc   in 

tb©  tract  of  l&xnc.  doeorit^od  in  t^e  lirst  section  of  tLls  Aot; 
-  '  '-  \    ■"  ■ '    '■■  '.   ^.i.ie      .-,.•. -.r,x   aJifill   not  b&  l«ies  tfj&n 

-drad  c   ■    _    .  .    _.    .'  acre.     ZlJa   kij&xC  of  ^^tate 
Harbor  vOiasateaioaors  si^ifll  c&rtiry  tiie  mnj&iwX  fa\iiui  t»  be  tiae 
value  of  f.  '      v^        to  the  i^tata  Treaauyer  tixxd.  ?urv —    -'eneral, 
IJpon  tk-.    .;.  .,  f  e^ltl  uppi-iilfevsiftent  by  the   8»itl  v# 

Bliss  &nu  Kccaxui,   or  tt.eir  assiotis*   within  three  jaonthg  from 
£31*3  after  the  pea8«,:«  o:'*  thi)?  Act,    in^c   t./;.e  i^teto  '^r«fisury 
to  th©  credit  of  the  aonerel   ?und,    the  ^tate  Tr^aeurer  siiell 
certify  to  tti«  pajEioat  of  tbo  sasKj  t®  tb«  v'^tirTeyor-aomeral, 

a]j:--      -^-    "•    r--v-        '   -'    ■        .',--•■,    .^     ^    -hell  '.e 

a>'       .  ,.    ,\  .>R,   o:-  .r 

aaaiijns,   a  patent,   «onveyla£^  all  the  rij^ht,    title  aa^  in- 
terest of  tbffi  -it ate  of  California  thsreto  ."jt*"   ther<sln« 

£:-"C.  g.     Xt  ai^ll  i3^e  tJas  aaty  of  tfc©  £\irT*9ynr->0©a6ral 
to  ascertain  .'he  number  of  acree  contfiine'3  in  the  tract  of  1&  ad 

iitirc;  iri>_.-^l o*  ii   u;-. <ii!, lot. ■-•■<. » 

...  0*   S»      *vll  ■        -  .  '  .     .-jg,^_f 

by  tlio  itiotrtl  of  wtfite  li*-...  ^'        .;.-.. -..^  -,^    .-...-..      ^tli  ail 

4oat&  ijiftl^snt   to  an  ae«..!a*fl.te  aurvoy  of  tlic  aaid  le^nds  by  the 

Surroyor-Cleiaerftl ,   chall  be  paid  by  said  grantee*. 

SBC.  ?•     Thia  Act  siiail  take  affeot  and  be  In 
foree  froia  arul  aft@j^  its  paasK^e. 


3ycJ 

llweh  16,   1944 


gUBJECTi      "Slllbomrd**'   In  First  SBslil^ntUl   Cletrict, 


This  will  »cimo»l«<l^e  roeelpt  of  jour  receat 
refjueat  for  en  opinlem,   v.l-erain  you  8tet«   that  certain  r#al 
dst&t«  *'toT  sold"  sii'r.e   u&v«i  fe««r,  ®r«ct«&d  on  property  in  a 
first  resld«nti*l  ulstrict.      Iovl  state  that  th»  «l-^nas  «ir« 
«gcc93sl-f6  in  eiz«   ( i;  -^tely  8  x  14  fe«t),  are  f feeing 

hUih  vol^aae,    trmffic  -,....  ^^„htAT«»,  f^nc  *.r«  aetually  bill* 
boards  a<3v8rtl«lnt;  a  realtor  ratLer  than  *whe  property  for 
«l0.4i«,     i'sith  your  request  you  stt&oh  a  photo,.;r&ph  of  on© 
of  tha  4;i<^^;ns  ••  whlcii  bears   out  your  &as«rtion* 

You  aak  whether  the  cantral   fenalt  Bureau  ean  b« 
3p(ti|alr«<3  to  ?ijMapel   tha  realtor  to  apply  for  a  builciliiii 
p^rjait,   or  what  otiisr  riciits  you  ^ay  iiaveT 


Q^ihXiM 


On  April  2,   19S7,  w«  wrot»  you  an  oplnlcm  In  x*«s- 
pons#  to  yoair  Inquiry,    to  tha  effect  tfei^billboarda  can  not 
be  areetacl  in  sltiior  firat  or  second  raaidentiel  diatrlcta, 
wbatt^ar  upon  balxdiR^:;»  or  vacant  lets  therein  situated, 
the  character  of  sign  you  refer  to,    in  your  present    request, 
is  obirioualy  a  billbaard  —  and  the  incidental  reference. 
In  cofsp&ratlvely  saiail  lettera,    to  the  fact  that   the  prop- 
erty was   "for  aale"  does  not  alter  t^  tru<j  character  and 
Intent  of  the   *=i.;n  to  bf;  a  billboard.     A*  such,    the  csatral 
Ferssit   Jaireau  cqu1(3  not  be  requirot^  to  eompel  the  realtor 
to  mal»    application  for  a  builcUng  pej-^it,   as  tte  Ps^r^it 
bureau  coulG  not  crant   (ajod  the  i'iatw'.ln;;*  CasalsBian  eould 
sot  approve)   ^f  »  billboard  in  a  flret  residenti&l  !'il8tri©t» 

In  the  enf  oresBseat   of   biie  t«rm«  of  tfa*  .Zoning 
Ordin&aee,   your  att^jntion  ie  called  to  the  following;  pro* 
vision  thereof  J     section  102,   Article  4,   Cfiaptor  II,   ?art 
li,    of  the  2san  Franeiaco  -*anicipal  Code,  wiiich  reed*  &e 
foil owe: 

"It  ehall  be   t-  ;;  of  the  i:©p&rtKi«nt  of 

PvOxLlo    '.orks,   leyf  r'"        *.   of  Ihsijlic  aWsl  th,    ^rolie* 
J)epartjaent,   Fir*  ,     .      -mont,   and  l>epart£ient  of 


8* 


"Kleotriolty  to  <inf orc«  th«  pi*oTl»ion  of  eectlons  1 
to  14,    inclus.lv«  of  Article  1,    of  tais  cx^pter  tnd 
sftctlon  100  or  this  ftrtlcl©." 


]e«8p«ctfully  submitted. 

City  AttcKrney. 

City  PXetDdns  Caaalaslon 
ft 


si^^  V 


ll«reh     16     1»44 

SUBJECT I      D«llb«r»t«ly  Grew ted  Noa-eonfoj^lng 

Ua«s, 

Gentl«M«a} 

This  will  aclsnowled  •«  receipt  of  your  recent  request 
for  en  opinion  es  follows s 

"A  euetoa  In  granting  reoXeaslfleetli^n  of  property  hes  been 
pr^iotlsed  In  tLe  City  Plennlng  Coiiaftl talon. 

**7b«  procedure  in  certain  caaea  hea  been  to  grant  a  change 
in  toning  for  a  specific  uae,  this  change  bein   co/itlu^ent 
Upon  the  applioant  stipulating  to  certain  concltiona  ao  aa 
to  limit  the  property  to  this  prurtiouler  use*   In  addition 
the  Ccmmlaaion  would  include  In  the  resolution  eovering  the 
change  a  "reTeralonary  clauae*'  which  ats:te4  that  at  the 
terffilnatlon  of  a  oertaln  period  of  tlffie»  the  pretclsea  reverted 
to  their  oriwinal  sone  elaaaifieation  and  the  uae  thereof 
beeamr;  a  'non-coaXorming  uae*.   By  thia  m^ana  certain  uaea 
were  permitted  whloh  in  the  opinion  of  the  Coiamiasion  were 
not  degradatory  to  the  district,  end  without  oreatia^-  a  spot 
aone  with  uncontrolled  uae  lor  all  tlme« 

"Queryj  la  the  uae  of  this  ♦reTeraionsry  clauae"  a  valid, 
legal  exerciae  of  power  by  the  City  Planning  Go«- 
aisslon  in  conjunction  with  the  incorporating  of 
atipulationa  ior  a  sone  change  as  ia  provided  for 
by  section  5  and  seetion  4  of  tLe  Proeedare  Orcd- 
aance  Ho«  12^.011  of  the  Board  of  Supervlaors? 

0  jP  I  H  I  0  5 

The  provlalona  of  Crdlnanee  l?o,  15,011  you  refer  to  are 
now  found  la  eecttons  47  and  48  of  Article  2,   Chapter  II,  Seetion 
II  of  the  San  Fr&neiaco  Municipal  C'oae,  reads  aa  followa: 

"Sec.  47.  STIFULAtiOJlS.  The  City  Planning  GoBanisaloa,  in 
aetlng  on  any  application  for  reclasslXlestlon  of  property 
or  for  the  establiahsent  or  change  of  building  set-back 
linea,  aay  accept  stipultitlons  in  writing  froa  the  appli- 
cant or  applieants  should  said  requested  reelassirioation 
or  ehange  be  ^  ranted,  aa  to  the  character  of  the  laaprove- 
ments  whloh  will  be  pieced  on  aaid  property.   Said  stip- 
ulation shall  be  ril*d  with  the  CoBBsiesion,  and  any  change 
in  elassificetion  or  set-back  lines  affectln,  aaid  property 
may  be  made  contingent  upon  the  conditions  oontsined  on  said 
stipalationa  being  ooaeivcd  by  the  applicant  or  applicants 
or  by  his  or  their  successors  in  interest,  enci  aaid  con- 
ditions shall  be  included  In  any  reaolution  or  order  re- 
elaasifying  said  property  or  ch«ni;;ing  set-back  lines  thereon, 
and  a«id  reelasslfioation  or  chanj^e  shall  at  all  timea  be 
and  remain  contingent  upon  the  obaervance  of  asid  conditlona, 
end  no  improvements  shell  be  constructed  thereon  in  violation 


of  caid  conditions." 

"Se«.  48.  tim  Lmir   -  ftf:V^:SSTOI.  Th«  city  Plaanlng 
CoaHBlaslon,  In  r^elasalfyiug  «ny  prop«rty  or  ehsnglng 
or  est«ibli«hlng  builoin^  set^baok  lln««  th«x'«on» shAll 
provide  tn  any  resolution  or  order  recleealfylng  saldl 
property,  or  ciien^lne  »^i^   set-beek  line*  thereon,  thet 
•titld  property-  eo  reelaeslfled  or  ehen^ect  shell  be  uaed 
Tor  the  purpoeea  for  which  It  wsa  reolaaalf led  or  changed, 
vl^ln  a  epeclfied  perioel  of  time,  and  thf^t  the  failure 
to  uae  the  BMie   for  ssld  purposes  shall  cause  said  property 
to  revert  to  the  sons  or  elasalflcaiion  from  i^leh  it  ««s 
ohaa^ed," 

'?hese  two  sections  of  the  code  do  not  provided  for 
any  sueh  ^'revarsionerx  olause"  as  you  state  the  Planning  Coisaals  slon 
has  been  using  in  the  past.   In  effeet,  the  Plenning  Conmlssion  has 
been  thereby  atte^^ptin^  to  tone  property  temporarily  so  as  to  permit 
8  party  to  start  ©onatruetion  of  a  character  he  could  not  otherwise 
make  •  and  then  during  the  eourse  of  construct ion  auto»atically 
reverting  the  property  to  its  former  elaasif ieation.   Thi's  la  nothing 
more  nor  less  than  a  deliberate  atteirpt  to  create  a  non-oonlorming 
use,  and  to  '^apct-zone*',  as  veil,   lo  such  action  was  content pls ted  by 
the  two  seotlons  you  eite.  The  only  "reversion"  there  eontesnplated 
was  -  that  if  a  party  did  not  put  the  property   to  lh«  use  Hot   which 
it  was  reclassified  wltiiln  a  certain  time,  then  the  property  would 
revert  to  its  former  olaseifieatlon  and  the  ritht  to  put  it  to  the 
new  use  would  be  lof.t> 

Thle  later  character  of  "reversion"  la  obviously  en- 
tirely different  from  the  character  of  "reversionary  clause"  hereto- 
fore referred  to,  as  used  by  the  e^^mlsslon.  fhe  eommission  thereby 
deliberately  attenpted  to  create  ^'non  ccnforRiing"  uses  at  the  time 
of  granting  the  sons  change.   And  it  did  this  in  spite  of  the  fact 
that  the  coning  ordinance  had  an  express  provision  in  it  making 
provisions  X'or  eliminating  "non-eonforalng  uses"  as  quickly  as 
possible  (section  @,  article  1,  chapter  11,  Part  IX  of  the  Sen  Fran- 
cisco Municipal  Code) 

The  spirit  of  our  sonlng  ordinanoo,  as  well  as  others 
throa^^ut  the  land,  is  to  restrict  and  ellnii:iate  "non-conroredng" 
uses,  not  t©  Incraase  or  deliberately  create  ^M^m*. 

WriiSOS  V.  6DriAH,  64  Cal.App.  654 

mnuom   CO.  v.  SUUH,   et  al,  is  Atl.  {2d)  553. 

You  are  therefore  advised  that  the  eh&racter  of 
"Reverslons»ry  Clause"  you  refer  to,  as  having  been  used  in  the  past, 
has  no  justification  under  our  soning  ordinanee  -  and  as  a  Biatter  of 
fact  la  in  violation  trereof ,  aad  is  invalid. 

Respectfully  submitted. 

To  I    CITY   PLASfSiKG   eeWKISPIOI 

CITlf  ATfOKHET 


^S(.£ 


MasKOi  ao»  X&44. 


SUBJEdi     Hii^ta  of  !ron-o«rti  floated  S^io^ 
B^atfo  S©rvic»  Systasa. 

G«ntl(asan»i 

fhi»  offioe  1«  in  ree^ipt  af  your  requ&st  f<n?  an  opialoia, 
reading  as  followai 

*If  it  i«  1\idioi«H7  d«tes9gdn»4  tliat  tl»  3aa 
Franciac©  ualfiad  School  Id  si^iLct  1»  not  boiond  to 
follow  t^e  Saa  Francisco  Clmrtor  provl«i^i9  in  ffogard 
to  ti-)»  ©isplo^f!se«at  of  riOJt>'C©rfcirioat<i^  «a^l03»#»,  end 
if  the  ^wiPd  of  Education  tUflsi  adoiJta  a  r.i©rit  systa© 
fo^  a'uQ^  ampXoyaroa  in  aoaordanes  i^itB.  tlio  proviaioaa 
Qf  tlia  state  ^uoation  Coda^  wotaXd  sucti  aoticasi  va* 
mat  in  a  losa  of  tliiaii?  ri(4its  oitbav  In  tba  3aa 
jgi^xaneisco  ^atiroeiiast  Syg'taia  or  in  %h&  San  Fi^ancisoo 


I  hami  amBwInad  tha  ebarta^  and  t!^  sehooX  Xawa  of  this 
atata  with  regard  to  t^ia  foregoias  3!»aqu,©st  for  an  opinion*     Ap- 
paz«ntly  ti^aTO  ia  no  connect i(m  itimta'Viar  1b»ti«an  any  merit  ayataas 
aa  it  ap  lies  to  non-oortiiteetad  «a^Xa^|Pfr«a«  iftaathar  it  \it:  under 
ti^  oiasurtor  of  the  oity  and  county  or  undar  th©  atata  ai^iooX  Xaitm^ 
and  th©  rl^nt  of  snj.cli  «Eiplo,y»aa  to  b«  sMiw&«ra  of  tbe  San  Francisco 
Katiratoant  syateea  or  tiae  .-^aa  Fraaaiaco  i^ialtJi  L-ervica  Syatega. 

•iha  eaaa  of  BOTTBaRWOttTH  v.  BOU).  XB  Cal»    (Sd)  X40,  hoXda 
tfattt  tba  HaaXtli  Sarvlee  t'yatam  of  tha  city  and  Ooxuity  of  san 
Fi^neisco  appXiea  to  tl^  «sn>Xoya«a  of  tlsa  3aa  Franc!  seo  Uniflad 

SehaoX  I i strict* 

m  viow  of  tha  f  oragoins*  X  «»  of  tha  opinion  that  it  ia 
iMaatariaX  wl  other  t^  aarit  aya^B  la  tbat  providad  by  tno  ahctrtar 

tm  a  a  J- .5  tarn  jrovidod  1^  atsfca  ,law» 

RaapootfuXXy  aal^iittad^ 


TOI       BOATd    of  i:.4jbi0^tion 


I^BAJSOft 


D«ar  Sin 
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Right  of  CallXornla  Highway  C«s»nIssion 
to  deslgnftta   •tr«6t8  as  state  hlghvaje. 


^^"LC 


fhia  ofri&a  la  in  receipt  of  your  requaat  for  an  opinion 
reading  as  folXova!  < 

*Can  tha  California  Htgl^iray  Cosamlaaionj 
«ithout  lagislative  approval,   de^l^nate  aa 
ctata  ilighw^ya  e«rtain  eonn«ctlag  streets 
within  a  city? 

"Or,   to  state  tfca  question  more  concrete- 
ly,   can  th.«  Hi^vay  CoismiS8io»(   without  the 
approval  of   the  Le^^jisleture,   include  in  the 
litate  Mij^hisay  System  that  portion  of  Market 
Stre&t  -  Portola  Drive   lying  tetween  the  1  ti- 
ter aeetion  of  19th  Avenue  and  f:<loat  bowlevard, 
»ai&  the  intersection  of  Market  and  10th  Iitreeta? 

**'Ih«  M^^ay  CGJEnission  states   that  it  has 
»o  8ueh  power.       Chapter  767,   reotion  5,   of  the 
statutes  of  1953  sesisc   to  give  the  Cososiisslon 
this  power*** 

OPlalos. 

I  have  ejiaiuined  your  request  for  a  n  opinion  In  this  mat- 
ter,      ^^ections  £4  and  111  of  the  ^i^tx^etfi  and  iil^waya  Code  nov 
eover  this  eiiuatlon.  Section  24  reads  as  follows: 

"As  used   In  tills  code,    *J:tat©  ^liglrrway' 
Ksans  any  iii^iway  vehlch  is  acquired,   laid 
out,   eons  true  ted,   improYsd  or  malntain'Sd  as 
a  state  id«^iway  pursuant   to  constitutional 
or  legislative  authorisation. " 

Section  111  reada  as  follovs: 

*'lsheneYer  the  ttatural  course  of  a  state 
highway  passes  into  or  tbroufta  any  city  and 
a  state  nignway  rout©  ti^ough  or  around  luch 
city  is  not  specifically  desoriced  h^  la«, 
the  coisttission  shall  determiiie  the  location 
of  the  connecting  portion  neeessary  to  :rake 
the  state  highway  continuous.   Such  loc&tion 


be  citlier  through  or  around  rueh  Qity,   cl«« 
pending  upon  the  C(»amlselon*a  determimLtloa  as 
to  which  location  will  be  of  the  greatest  bene- 
fit to  througla  traffle  upon  snjch   state  higfeway. 

"Any  portion  of  any  street  or  highway, with- 
in the  lialte  of  audi  city,  tsMj   toe  adopted  by 
the  cesGEftlsielon  as  a  part  of  the  state  hi|h«ay 
system  without  eooipensation  to  the  city,'* 

You  will  note  from  the  langua^^e  of  section  24  that  state  highmyB 
smat  be  laid  out  as  sueh,  pursuant  to  constitutional  or  Xej?-islatiTe 
authorisation. 

I  have  examined  the  law  with  reapeet  to  tliis  natter  and  It  does 
not  appear  as  thoufh  the  streets  mentioned  in  your  request  were  ever 
laid  out  as  a  state  highway  pursuant  to  constitutional  or  legislative 
authorisation*   Cohaaquently,  your  situation  appears  to  be  covered 
by  section  111,  if  at  all.   Section  111  authorisea  the  o<»taBl88ion  to 
determine  the  location  of  the  oonnectln^  portion  neeessary  to  make  a 
state  highway  continuous;  but  such  is  only  the  case  whenever  the 
qatural  couyse  of  a  state  highway  paeeses  Into  or  tlrougJri  any  city, 
andi  a  state  highway  z>oute  tlirout^':;  or  around  euch  city  is  not  specific- 
ally desericed  by  law. 

£o  far  as  I  an  able  to  detercsine  no  state  highway  route  tiorouj^b 
or  around  this  city,  covering  these  streets  is  specif ieally  deserited 
by  law    Therefore,  the  Highway  CoxBa&iseion  has  the  power  to  determine 
the  location  of  the  connecting  portion  necessary  to  make  the  ctate 
Msiway  oontinuoua]  but  before  doing  so,  it  is  Incumbent  upon  the 
Highway  Coasaisaion  to  determine  the  natural  course  of  the  ctete  tiigh- 
way,  as  sientioned  in  section  111.   If  'the  Highway  CoaaKlasion  deter- 
Bdnes  that  the  streets  eientioned  are  not  the  natural  course  of  the 
vtate  Hlj^hway,  it  has  no  po«6r  to  sutke  these  streets  a  part  of  the 
State  Highway  System)  but  if  the  Highway  C<»aKis8ion  determines  t  at 
these  streeti!  are  the  natiural  course  of  the  State  Highway,  then  it 
unquectionaoly  has  the  power  to  include  them  in  the  f  tate  Hi!v;hway 
System* 

Kespeetfully  subialtted. 


foi  Director  of  Publie  ^^orks.  CI'iY  AllOhfiiEY. 

ees  Mr*  fhomas  a*  irooka. 


i^ 
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JOLTdh  27^  1@44* 


Possibility  of  Ac^nding  v>6sie« 

r^ar  sipt 

Ycm.  Itblvb  nibEoittVd  to  ib«  a  copy  of  the  X9M-4&  Staiid^euNI-* 
isation  ordiiianoe*     It  appaajps  to  Imvo  h»mi  passad  by  your  board  a« 
an  onarganoy  maaaui^a,  the  aatura  o£  the  aaarganey  baii^  daclarad  aa 
roXi<Mrat 

"sae*  37*    I'his  or€iinanc»  is  paa«id  as  aa 
amar^ney  BM^sura  and  ti^  board  of  auparvisors  does 
by  ths  vat»  by  whie^  this  ordinanoa  la  passed  liex*e- 
by  daaXara  that  an  aotiml  «aarseiioy  a:d.  sts  ti^bi^ 
xuiaaasitatea  tMs  ordiztanee  baooGd^  affective  forth- 
with, for  t>ie  reason  tliat  ^id  ordlnanoe  to  be  made 
effective  for  the  oosoiiag  flsoal  ;^ear  samat  be  passed 
on  or  before  the  Ist  day  of  April,  1944 «,  and.  ti»ire- 
fore,  tlm  passai^e  of  said  ordi^ramoe  uzidUsr  date  here- 
of is  raooessary  to  0Gssx>ly  with  tlxie  liiaitations  aa 
estsbliaObed  by  laar*** 

You  aaks     (1)     Can  the  stantlardlsaticai  ordinantHi  be  passed 
as  an  esiftrsenoy  itieasure,  and  (a)  eaa  it  be  mm&&^  after  passage 
by  laakiag  changes  specified  in  tl^  ccsaiJOnsations  provided  therein? 

^nawering  your  first  q^estic»,  I  will  stJE^te  that  in  tl^ 
past  in  soiae  instanoes  tbe  salary  atandaj^disation  ordii^ance  has 
lbe«a  ^ased  as  an  cB^rgenoy  measure  and  its  validity  has  not  been 
questlofked.     Undoubtedly  as  to  the  "esgployees  of  the  city,  as  die« 
tingoii^bed  frfltt  "officers"  of  the  city,  it  is  absolutely  valid  as 
an  e»tergen«i^  jneasure,  but  tlr^ere  is  Bosm  doubt  as  to  its  validity 
aa  an  wsser^ney  B«a»ire  in  so  far  as  "officers^  are  eom^emod. 
I  base  tloia  statei^nt  caa  tSie  decision  of  the  listriot  court  of 
Ai^^eals  in  tlie  oase  of  BSOeV  v«  BOH>.  33  Oai.  App*   (2d}  416. 
(BSsring  by  fjupreeie  Ci^irt  denied)  •     This  ^ise  had  to  do  with  the 
legality  of  the  appoiatjuent  of  three  captains  of  police  in  the 
'Ian  Francisco  rolioe  Departs^mt*     They  were  appointed  under  an 
appr>  priaticm  ordinance  creating  th»  positions  «6iich  was  passed 
by  tbe  boai^  of  supervisors  as  an  ener^ncy  mea«xre»     In  passing 
vipmi  tho  validity  of  the  appointsients,  the  court  hild  that  the 
(Miptains  of  police  were  "officers"  of  tlie  city  and  county  ar^ 
that  to  create  their  positions  by  an  «RBergenoy  measure  would  be 
a  violation  of  .ection  1  of  /urticle  IV  of  tlie  aonatitution  of 
vslifomia,  the  pertinent  porticos  of  wliioh  are  sis  follows  s 
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*» Providing,  iiowo^rer,  that  no  measure  ex^oetlng 
or  6a>oIiaMr»6  an  ome©  or  cbaaf^aF,  tlia  a&Xary.t»teu. 
or  duties  ot  an  off  leer  ^>  ^  «  «  siiaxi  imi  eonstraed 
t9  1^  an  ai»irs«aoy  r^asure*" 

Xa  disposing  of  ti»  scatter,  tlie  court  aaldt 

'•I'rco  ttos  foregoing  It  follows  tbat  «riteen  tlM 
elty  and  county  of  San  Francisco  adopted  Its  presezxt 
clmrter  "coaalatont  with  and  subjeet  to*  the  Con- 
stitution, tSam  e^istltutlonal  reservation  of  t}M  power 
of  referendoiB  was  read  into  and  beoane  a  part  of  tba 
eberter  with  the  sanio  effect  as  tlioug^  It  had  been 
espressly  incorporated  In  the  cliartor.     By  tlie  saiae 
reasoning,  vtmn  the  Coast  It  utl<m  declared  that  'n© 
Bseamire  crentlsag  or  abolishing  any  office  or  changing 
the  salary,  texsa  or  duties  of  any  officer*  should  be 
construed  as  an  urgency  aseasujpe.  It  in  express  terms 
^flnod  in  part  what  that  reserved  p;o«er  of  referoadm 
ebould  be«    TimM,  thou^  the  city  charter  eor.ad  extend 
the  llaitatlffltMi  uposa  tlie  ?>ower8  of  the  supenrisors 
and  thereby  add  t©  tlie  reserved  n®sers  in  ti3©  electors, 
it  could  not,  by  definition,   or  atherwiw,  lirdt  that 
reserved  oower*     This  being  so  it  follows  that  the 
ordinances  xinder  attack  aare  invalid  if  they  create 
an  office  or  clian©©  the  salary,  texsa  or  duties  of  aa 
officer," 

^^  I  aitt,  therefore,  of  the  eyinlon  that, at  least  for  safety* s 

9tAB^  the  ;>as3age  of  ti^  standardization  ordlnan<»  on  March  20th  as 
an  eoex^sn^  sttasare  should  be  ignored,  and  t!«at  the  aetl4^  of  the 
board  on  that  day  should  be  considered  as  a  passage  for  second  read- 
ing and  on  sorae  &ite,  at  least  ten  days  froas  l^ar<^  SOth  and  urior  to 
i^rll  1st,  tlie  ordinanoe  should  be  flaally  p»m»bA  and  again  subiaitted 
to  the  Majnos*  for  his  ai»proval« 

^he  etrdinance  will  iiave  to  oontiime  to  carry  tJas  eiaergeney 
section  which  it  now  contains,  for  the  reason  that  to  strike  out  the 
ttnergency  clause  would  be  to  a^send  the  ordinance  after  first  reading, 
whleh  is  forbidden  by  Ejection  15  of  tha  charter.     Hote  the  laa^aaac: 

"Te  amend  an  ordix^nce  which  has  ox^oeeded  to 
second  reading  shall  require  publleation  of  the  ordi* 
nuDboe  as  emenfleA  and  prooeeding  d»  novo*'' 


w 


You  next  ask:     Can  tl^e  standardisation  ordinance,  after 
it  is  finally  passed  and  signed  by  tbe  fiayor,  be  emended.     The 
answer  to  this  qiaiestlon  is  in  the  affiraative  if  the  oaendra^it 


#» 


*^-^    ^r^'/<f*l»^*<l 


rmt^TB  to  ''«s5)loy««a*  as  dlatio^ttiriaed  fi?oja  "of flow?**-  for  tim 
vwnson  tl^t  any  ax^ndmont  sill  Imvo  to  be  approved  by  £ho  board  of 
mxi^rvtaora  by  April  1st,  wi-doh  ean  only  bo  aocosapilshed  by  aa 
esjorgonoy  oxHJliimno*,  «hl<^,  as  I  M-9«  abo^m  statod,  oan  b«  mudm 
to  apply  only  to  "ftaployooa"  aM  not  to  "officers'*.      Tberafore, 
to  azsand  tlui  ordlimiuM,  tha  board  should  hold  a  spooial  or 
adJoosnMMl  raswtln^  on  Thuraday  or  tYiday  of  this  t»ee&  ard  peas  aay 
ftiaezidatory  ordinance  by  at  least  nina  votes,     m  all  prcAw&bllity 
such  an  €«dinanc«  will  bo  valid.     If  It  is  not.  It  will  aot  affoot 
tb»  oacl sting  ordlimn^i.     in  any  ©vont  s-ojdb.  a  ootirs®  is  tbs  orily 
oxm  opan  to  the  board  at  this  lata  data* 

Tou  ara  advlaad  aeoordiiigXy* 


Yours  very  tnily. 


C2SX  A'frOiiMET 
Prc^aidaot,  Board  of  supopvlsors 
00  «  liayor« 
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March  29,  1944 


SUBJECT:  Method  of  Selection  of  Superintendent  of  Schools. 
Dear  Sir: 


This  office  is  in  receipt  of  yoiir  request  for  an 
opinion  with  regard  to  whether  Curtis  E,  V/arren,  Superinten- 
dent of  Schools  of  the  City  and  County  of  San  Francisco, 
lef;ally  holds  his  position  as  Superintendent,  since  ho  was 
appointed  by  the  Board  of  Lducatlon,  and  not  elected  to  the 
office  of  Superintendent  by  the  people,  and  whether  he  should 
be  paid  his  current  salary,   I  have  in  my  possession  a  brief 
on  this  subject,  filed  with  this  office  by  Attorney  Grover 
O'Connor,  on  March  22,  1944.   It  appears  that  the  contention 
of  Mr.  O'Connor  is  that  the  position  of  Superintendent  is 
vacant,  due  to  the  fact  that  the  office  is  an  elective  one, 
rather  than  an  appointive  one  and  no  election  was  ever  held. 


OPINION 


The  contention  made  with  regard  to  whether  Mr,  ITarren 
legally  holds  his  position  as  Superintendent  of  Schools  is   "^  -- 
predicated  upon  the  provisions  of  Section  3,  Article  IX,  of 
the  Constitution  of  California,  which  reads  in  part  as  follov;s: 

"A  Superintendent  of  Schools  for  each  county 
shall  be  elected  by  the  qualified  electors 
thereof  at  eaon  jjubernatorial  election;  -;;-  '.i-   " 

It  will  be  noted  from  an  examination  of  this  proviabn 
of  the  Constitution  that  reference  is  made  only  to  county 
superintendents;  so  that  the  Superintendent  of  Schools  referred 
to  in  Section  3  of  Article  IX  is  a  county  officer.   Sections 
301  to  367,  inclusive,  of  tiie  Education  Code  of  California 
provide  for  a  complete  county  organization  of  schools.   County 
Boards  of  liducatlon  and  County  Superintendents  are  specifically 
referred  to  and  mentioned  in  these  sections. 

It  must  be  borne  in  mind  at  this  point  that  the 
County  Superintendent  of  Schools  referred  to  in  these  sections 
of  the  Education  Code  is  a  county  officer,  anu  not  the  officer 
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of  a  school  district,  in  consequence  of  which  his  compensa- 
tion is  paid  by  the  coixnty  of  which  he  is  Superintendent  of 
Schools.   There  are  also,  of  course.  City  Superintendents 
of  Schools  and  District  Superintendents  of  Schools  in  counties 
other  than  the  City  and  County  of  San  Francisco,   In  San 
Francisco,  the  Superintendent  of  Schools,  in  addition  to  being 
a  County  Superintendent  assumes  all  other  superintendent's 
duties. 

Wlien  we  examine  the  school  organization  of  a  county 
such  as  Alameda  or  Los  Ange!le  s,  it  becomes  readily  apparent 
that  the  County  Superlntendont  is  a  covmty  officer,  as  dis- 
tinguished from  a  ulty  Superintendent  or  a  District  Superintend- 
ent.  In  San  Francisco,  because  of  our  centralized  ^^[overnment, 
and  the  close  relationship  exlstln^^  between  the  San  Francisco 
Unified  School  District  and  the  Clt:y  and  County,  the  situation 
is  slightly  confusing,  but  when  we  turn  to  Section  4  of  our 
Charter,  we  find  that  the  Superintendent  of  Schools  is  mention- 
ed as  a  county  ox^ficer,  and  of  course,  since  he  is  a  county 
oXflcer-,  his  salary  must,  of  necessity,  be  paid  from  covinty 
funds.  To  do  otherwise  would  be  doln^;  violence  to  all  of  the 
fiscal  provisions  of  the  Ciifirter.  Moreover,  the  stiGsestion 
advanced  that  the  salary  of  a  Cotmty  Superintendent  of  Schools 
should  be  paid  from  school  district  funds  seems  rather  odd, 
since  there  would  be  no  sound  reason  for  payin{^  the  compensa- 
tion of  a  cotinty  officer  from  the  funds  of  a  school  district, 
or  from  any  other  sotirce  other  than  the  County.   The  cases  of 
Peacn;^  v.  Redmond,  59  Cal.  326,  and  liielson  v.  Kichards,  75 
Cal.  App.  680,  show  that  a  County  Superintendent  is  paid  from 
county  funds  In  cotinties  other  than  the  City  and  County  of  San 
Francisco,  and  If  such  be  the  case  with  respect  to  other 
counties,  there  is  no  sound  reason  why  it  should  not  be  so 
v/lth  respect  to  the  City  and  County  of  San  Francisco.  Further- 
more, Section  136  of  the  San  B'ranclsco  Charter  provides  that 
the  County  Board  of  Supervisors  must  approve  any  salary  in- 
crease of  the  Superintendent  of  Schools, 

You  will  note  that  1  have  dwelt  at  some  length  on 
the  subject  of  compensation.   I  have  done  so  for  the  reason 
that  the  whole  basis  of  Mr.  O'Connor's  reasoninfj,  that  the 
Co\inty  Superintendent  holds  an  elective  office  rather  than  an 
appointive  one,  is  predicated  upon  the  question  of  where  tlie 
Co\inty  Superintendent's  compensation  comes  from.   Section  8-^, 
Article  XI,  of  ti^e  Constitution  is  tr.e   constitutional  prov- 
ision which  grants  to  the  City  and  County  of  San  Francisco 
its  powers,  and  sub-division  4  of  this  Section  deals  with 
the  present  subject  matter.   The  pertinent  part  of  Section  4 
reads  as  follows! 

"It  shall  be  competent  in  any  charter  framed 
In  accordance  with  the  provisions  of  this  section, 
or  section  eight  of  tnis  article,  for  any  city  or 
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"consolidated  city  and  county,  and  plenary  authority 
i3  hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by  ainendmont 
thereto,  the  manner  in  which,  the  method  by  which, 
the  times  at  which!,  and  the  terms  for  which  the 
several  county  and  municipal  officers  and  employees 
whose  coflipensatibn  is  paid  by  such  city  or  city  and 
county,  exceptin^j  jud^'ea  of  the  superior  court, 
shall  be  ele  cted  or  appointed,  nnd  for  their  recall 
and  removal,  and  for  their  compensation,  and  for  th« 
ntimber  of  deputies,  clerks  and  other  employees  that 
each  shall  have,  and  for  the  compensation,  method 
of  appointment,  qualifications,  tenure  of  olfice  and 
removal  of  such  deputies,  clerks  &nd  other  employees," 

You  will  note  that  the  power  of  the  City  and  County 
of  San  Francisco  under  sub-division  4,  with  respect  to  the 
method  by  which  county  officers  are  employed  is  based  upon 
the  proposition  that  their  corc^ensation  must  be  paid  out  of 
city  and  county  funds.   In  other  v.ords,  if  a  county  officer 
is  not  paid  from  city  and  county  funds,  he  does  not  fall 
within  the  provisions  of  sub-division  4,   There  is  no  con- 
stitutional provision,  nor  any  law  of  this  state,  to  the 
effect  tliat  the  compensation  of  a  County  Suporintendont  of 
Schools  shall  bo  paid  from  any  sotu?ce  other  than  from  the 
funds  of  a  county,  and  from  this  v/e  must  necessarily  conclude 
that  the  compensation  of  the  Superintendent  of  Schools  is 
paid  from  the  funds  of  this  city  and  county,  since  there  is 
no  other  place  from  which  such  funds  mlt^ht  emanate. 

It  has  been  suggested  that  the  provisions  of  avib- 
di vis ion  4,  Section  8t,  of  Article  XI,  of  the  Constitution, 
are  subordinate  to  the  provisions  of  section  3,  Article  IX, 
of  the  Constitution,  on  the  basis  tlmt  a  i.;eneral  provision 
of  the  Constitution  is  siibordinate  to  a  3j[:>ecial  provision. 
Mr.  O'Connor  in  his  momorandum  has  cited  several  cases  to 
this  effect,  With  this  principle  I  thoroughly  agree,  but 
in  the  instant  case,  the  provisions  of  Section  3,  Article 
DC,  of  the  Constitution,  are  the  {general  provisions,  and  the 
provisions  of  sub-division  4,  Section  8^-,  Article  XI,  are  the 
special  jjrovlslons.   This  is  so  for  the  reason  that  Section 
B-g-  of  Article  XI  of  tiis  Constitution  is  spocifically  applic- 
able to  the  City  and  County  of  San  Francisco,  whoroas  Section 
3,  Article  IX,  of  the  Constitution  is  rtonerally  applicable 
to  the  whole  state,   r,5oreover,  Section  Bil  of  Article  XI  la 
the  later  provision.   (See  also  Martin  v.  l:-lection  Commission, 
126  Gal.  404.) 

Thus,  it  becomes  at  once  clear  that  the  Superintend- 
ent of  Schools  of  San  Francisco  Is  one   of  the  various  oovmty 
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officers  mentioned  and  authorized  in  sub-division  4,  Section 
8^  of  Article  XI,  and  consequently,  his  position  is  appointive 
rather  than  elective,  as  Section  136  of  the  San  Francisco 
Charter  provides  that  he  siiall  be  appointed  by  the  Board  of 
Education,  which  is  also  composed  of  county  officers.  (See 
Section  4,  San  Francisco  Charter), 

In  view  of  the  foregoing,  I  am  of  the  opinion  that 
Curtis  E,  Warren  legally  holds  the  position  of  Superintendent 
of  Schools  of  the  City  and  County  of  San  Francisco,  and  that 
he  should  be  paid  his  salary  warrants  in  due  course.   If,  in 
the  past,  Mr.  Warren  tias  baen  Inadvertantly  paid  from  school 
district  funds,  this  situation  may  bo  readily  corrected  by 
payin^a'  him  from  county  funds  in  the  future. 

Respectfully  cubnitted. 


City  Attorney. 
To:  Controller  -  City  and  County  of  San  Francisco 
#3 


April  S«   1944 


'6VIBJHXiTi       Authority  of  Park  Ceajait^lon  to  P^jrmlt  a  BuHdlni? 
Prlvfttoly  Owneii  to  ijv«rh&ns,   in  P«rt,   on  P«fk 
Pro  p«rty# 

d9atl«meni 

i  «a  in  receipt  of  yoxtr  r«qvj©st  for  an  opinion 
as   to  whether  or  not  tiim  ?trk  Cojamig»i<Ki  has  the  authority 
to  permit  a  building  priTfttely  owned  to  'jv^rhcng  in  part 
on  park  proparty*     Attachad  to  your  roquaat  ie  a  latter 
addrassed  to  Mr.   aarbert  Flelsimcker,   Freaidant  of  tho  Ean 
Francisco  Fark  Comaisi'lon,    over  the  si^^neture  ct  Mfirk  I'laniala, 
an  arcMtact,   ?:ich  imUcatos  tbfet  a  private  individual  is 
tisa  otenar  of  propart^  adjae^Jnt  to  property  un<3«r  the  juri«- 
Alotlon  of  the   Park  Coamlsalon,   that  aald  party  Is  daeirovia 
ot  ar€ctiixi;  a  aarlas  of  dvallljsgs  for  rental  eiiid/or  asla,   and  ia 
th«  canto?3plat»4  construction  of  s&id  buildinga,   dasires   to  ob- 
tain tha  paraiaalon  fross  tha  Fark  Coisalaalon  to  p&vmit  tlxe  aald 
bull6inc;a  to  overlap  on  said  Park  coamiaaion  proparty. 


Section  41  of  the  Chartar  providmB   '*Tfoo  (park) 
eonaiaaionars  slmll  have  tha  eomplote  and  « xelusiva  control, 
m&na£;aia«»:it,   &nd  diraotion  of  the  park,   sqvuiraa,    &venuea, 
grounds   and  recraation  cantera  now  of  h©r«after  pl&cad  under 
ctatr;^©   of  tha  coasaiaslon,    ix\cluding  exelualva  right  to  erect 
and  superintend  t&a  aractlons  of  buildiHi^s  and  strueturaa   tiiera- 
«»  axeapt  in  this  charter  otherwiaa  providad  •      .      ."• 

**Tha  oommiaslonars  ah&ll  not  laaaa  eny  p^rt  of  the 
landa  imder  Its  control,   nor  psrnit  the  building  or  'nence 

or  uae   of  any  structiira  on  any  p&rk,   square,   avenue   ■--     ,.  jund, 
axeapt  for  recraation  purpoaea,   and  eeoh  lettinr;  or  pertcit 
ahali  ba  suojact  to  the  approval  of  the  board  of  sxiporviaora 
by  ordinanco,   «tc.    •      ." 

You  are  acco^rdtngjly  aclviscd  triat  in  the   instant 
natter  your  coagjiiaaloa  has  not   sJae  authority  to  parasit  a 
building  privately  o«fnad  to  overhang,   in  pert,    on  perk  prop- 
arty,   and  for  tm  purpose  for  which  the  requeat  i»  n&de. 

Raapaetfully  aub^tted. 


City  Attvyrney 


io'l^ 


^pril  13,   1944 


Subjactt     H«v«  "Ltioitad  Tenur©**  appointees,   wiio  h&v«  serwd 
th«  City  for  anu  y«ar,    tlie  risiit  to  thirty  d«y«» 
pay  upon  ent«riru.^  the  Military  Ssrvlco? 

Gentle^ont 

This  will  &cknowle<!l;;©  receipt  of  your  reqticst  for 
en  opinion  as  to  whether  a  llialted  tenux*«  appointee  ]3fts  tjae 
rlGht  to  receive  thirty  days  pay  upon  enterln,::  the  allltary 
senriee,  witien  he  has  prevl&ualy  served  tiM  City  for  at  least 
a  year* 

In  ay  opinion  to  ;,ou  dated  January  31,   1S42,    I 
stated  U^t  under  liill  7V7  (ordinance  765)    of  UiC  Board  of 
Supervisors  dated  July  SO,   1940,  and  Rule  31.1  of  the  Civil 
Service  Commission  &xi&.  Section  153  of  the  Oi-sarter,   mx^ 
officer  or  employee  of  tiie  city  who  obtains  a  ''allibary  loaye" 
frfflB  the  City  service,   after  having  been  in  the  city's  e^iplo'y 
for  one  year  or  more  continuously  before  his  "ailltary  leave** 
of  absence  begins,   shell  b©  entitled  to  tr irty  days  pay  there 
provided  for. 

A  "LLaited  Tenxjre**  appointment,   as  provided  for  in 

SecticMTi  145.1  of  the  Charter*   i«  on©  for  a  period  not  to 
exceed  six  months  beyond  the  cesaetion  of  hoatllitles.      Jb- 
viously  such  an  appointee  is  not  entitled  to  a  "military  leave" 
as  provided  for  in  Section  153  of  tlas  charter,   ao  fro?n  th©  very 
torim  and  provisions  of  Section  153  of  the  Glifcrter  it  conteia- 
plates  a  military  leave  for    only  "regular"  ssiployees  gv  elig- 
iblos  as  dlstlngulahed  fro»  "Limited  fenure''  appointees,      rhe 
whole  purport  of  Section  153  of  the  clmrter  is'  to  protect  the 
rights  of  civil  service  e-iiployees  and  elif;iblee   to  Uielr  Jobs, 
or  their  pleees  on  the  ellfilble  lists,  aftor  the  eessation  of 
hostilities.     By  the  express  provision  of  Section  14  5.1  of  the 
Ctiarter  on  ^Llsiited  Tenure'*  appointmsnta  such  evpointees  only 
serve  curlni;  the  -gar,   and  their  appointments  are  to  cease  t^xi& 
terminate  when  rc-ular  lists  of  elijjlbles  are  a^ialn  establish- 
ed,   or  at  ail  events  at  the  expiration  of  six  tsonths  follosrl^ 
the  o«asation  of  hostilities. 


#«. 


fiaauM,   It  1«  obviou*  tiait  6   '%ltAtm6  Tentiro"  fi^vpolnt- 
•«,  by  thft  Tt>ry  Itaaltatlwa  of  hi«  appointment,   cannot  obt&in 
a  yiitarv  leave'*.     i,elJKi   Inellijlble  to  a   "allit&ry   leavo," 
ha  la  ineixGit>lo  to  reeeiva  the  t.-irty  days  pay  Unrein  raferrad 
to*     uulo  51»1,   Section  7,   of  tha  Civil  Servica  Coasmlsslon 
eonfinaa  this  oonoiualon  by  spociflcally  provlclr        "    t  tha 
proviaion  for*  the  t;\lrty  days  pay  shall  only  be  h,_  l   o«ible 
where  the  employee  has  wojcked  for  tha  City  far  "one  year  or 
taora  c     '  '  ''7  prior  to  the  data  upoa  which  »ai<3  MILI?AK3f 

iiiVi>  ,•©(::  Ins.* 


*^i 


lou  are,   th<orafore,  acTisad  that  a  "^JLiaitad  Tenure" 
appointee,   even  though  ha  may  have  aex^ed  the  Glty  for  one 
year  prior  to  ent&riog  the  isilitary  uervice,   does  not  have  tha 
right  to  reeaive  thirty  days  pay  upon  leaving  tha  City  service 
to  enter  tha  Arawd  Service* 


Keapectfully  submitted. 


City  Attorney. 
Tet     Civil  Service  CosBaisalon 
#9 


6  b    1  I 


April      14      1944 

SlJBJBCTt      fil^iht  of  Board  of  Education  to 

Fnter  into   Contract   lor  Study  of 
Administrative  Kequlresi«ntSj| 
lacludln-f  Vocational   ead  Adult 
Frogrtms* 

u«ntloin«nt 

Thi»  office  la  In  receipt  of  your  request  for  an 
opinion  as  follows! 

"There  has  currently  been  presented  to  this  office  for  cer- 
tlllofitlon  the  following  eontr«^cts  between  Board  of  Bducatlon 
and 

"Cyril  Houle  {Concerning-  services  to 

X>ated  April  4*  1944  be  rendered  in  eonneo- 

Board  of  it^ucs^tlon  and        tion  with  a  stuciy  of 

B,  A«  7i«nan«  A<^inistratlve  Kequlre- 

liated  April  5,  1944  'nents.' 

Board  cf  Eduo&tlon  and 

Pr.  Clyde  M,  BUI 

Dated  Msrch  62,  1644 

"Copies  of  these  contracts  are  enclosed  and  we  request  that 
they  be  returned  to  us  with  the  opinion  herein  requested, 

"Th  se  contracts  have  ^^^u   the  subject  of  vex'bal  discussion 
between  \^v,   Dold  and  'skt*   Koss. 

"Your  opinion  Is  requested  In  answer  to  the  followlngj 

''Has  the  Board  of  l>duoation  the  rl^ht  to  contract  for  these 
services? 

"If  BO  on  what  statutory  or  other  authority  do  you  premise 
yoiir  conclusion? 

"loes  section  150S2  of  the  £duo«tlon  Code  eontemplete  that 
this  work  snail  be  performed  by  an  employee  of  the  School 
Uistriet? 

"l>oes  Section  130S2  conteivplate  that  the  work  may  be  perforined 
only  by  persons  holding  State  Board  of  Iducation  eertlf lc*>tes 
snc  credentials  for  this  purpose? 

"Is  it  the  duty  of  the  Superintendent  of  Schools  to  perfonrj  tlJLs 
function? 

"Is  It  neceatary  that  the  budget  of  the  Soard  of  Idueiation  make 
provision  for  this  expenditure? 
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"JLl*  «o^  and  provision  ««•  not  made*    oan  provi-iloa  be   currently 
made? 

'*If  so*  how  and  upon  wliat  authority?** 

0  P  I   S  ^  0  M 

In  respcnae  to  your  raquest  for  an  opinion,  ple»aa  taka 
nota  of   tha  following  part  of  Section  1S5  ol  the  Saa  Franclao© 
Chartar : 

"In  addition  to  tb«»  powers  ccnferrad  by  the  gaaeral 
laws  of  tba  st«ta  and  other  provlalona  of  this  chsrtor, 
tha  bo«r<2  oX  e  ducstlon  shall  have  poatjr  to  establish 
and  fflelnteia  such  schools  as  are  author Ixed  by  th©  laws 
of  the  atRte  as  the  board  may  determine,  and  to  dbange, 
modify,  ccnsnli(2ate  or  discontinue  the  saa*  as  the 
public  welfare  jriay  require." 

You  will  note  from  the  forec^ing  quotAtion  that  it  1^  said 
that  the  Board  of  tducction  aJuill  hare  the  power  to  eatabliah  and 
aaalnt&in  such  aehools  as  are  authoriaied  by  the  laws  oi'  th«t'  state  as 
the  Bosrd  may  deteni  ine,  in  edditlon  to  the  powera  conferred  by  the 
^neral  laws  of  the  state. 

^he  Ian:  uage  <^'^  section  155  clearly  indieatea  that  the 
^ard  of  Jfeducfitlon  has  brcac  powers  to  maintain  tiie  sohools  under 
its  jurisdiction.   Included  in  these  pcvera   is,  of  necessity,  the 
rljht  to  entpr  Into  contracts  for  the  purpose  of  zaaklng  an  expert 
and  technical  study  of  ackr.inia^rative  requireaients  since  this  h^a  to 
do  with  msint«nance. 

I  have  been  Informed  by  the  Dosird  of  Idueatioa  th?t  the 
contracts  here  involved  provide  for  the  general  review  or  overhauldlng 
of  the  administrative  phases  of  the  public  scl  col  aystei^  of  ^an 
-rAnclsoe,  to  the  end  that  there  will  be  an  Improvement  In  the  njfthods 
employed  la  maintaining  our  lo<:8l  syeteia, 

Thus  it  app<' ara  that  there  la  dlr*»ct  statutory  authority 
for  the  entering  into  an  execution  of  theae  contracts. 

la  your  requeat  lor  an  opinion  you  refer  to  Section 
1305S  of  the  Iduoation  Code,  and  ask  whether  the  work  in  question 
should  be  perlormed  b>  an  ffir.ployee  of  ti^jie  School  District,   i  do  not 
believe  that  section  1S0S2  haa  any  application  »hAtever  to  the 
eontrf cts  in  qusstion.  The  provisions  of  section  1S052  deal  with 
the  general  and  continuous  work  of  eiaployees  of  the  school  district. 
In   this  connection  I  call  your  attention  to  the  case  of  SAS  FRAKCISCO 
V,  BOYD,  17  Cal.  (2d)  806  and  quote  therefrojs  at  pa^re  519) 
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"A  resdlng  of   the   entire   text  of  sfiici  aeveral   sections 
Indilestae  cle«rly  that  it  wAe   the  intention  oi    the 
fritaers  of  the   chiRrter  that   civil  service  eiiould  apply 
only  to  persons  eT^^ployeci  in  pertcaient  positions  la 
municipal   depsrtajents    to  l^e'  ©na  that   public   service 
should  be  free   fron  pQlitioitl   shifting,  anc"   control 
resultinK  from  ohan^es   in  sdministretion.      Xf   section 
l4fe  were  to  be   ci^'va  the  ltter«l  ftjpliiiition  suggested 
fey  respondent,   it  weula  be  impossible  lor  the  municipality 
to  m«lte  an  ini5e.pf;riw6nt   contr&ot  wl  th  any  person  or 
corporiition  to  render  an  extr«ordlnej»y  service  or  t©  »«Ji« 
surveys  with  s  view  of  legislation  on  behalf  of  ths 
aunlclpality," 

7he  instant  situation  with  respect  to   tliese  contracts 
is  enalagous   to  that  involved  in  the   c«»e  of  ^an  ^^^Rnciseo  v.   Boyd« 
in  *hich  th©  Supr«t;e  Cotu't  uphela  the   prirvcipie  thet  contracts  may 
be  entered  into  with  highly   and  teohnieelly  skilled  persons  irres- 
pective  of   civil  service  provisions. 

In  connection  wj th  the  financial  phases  of  these 
oontraots  I  also    e  11  your  attention  to  section  6506  of  the  fi^ucation 
Code  which  de&Ia   with  the   expeaditure  of  scliool   distz'iet  funds* 
This  section  reads  %8  followsi 

*ft«ei.ion  6903.     The  total  ai.ount   budgeted  as   the 
proposed  exp'*:nditure  of   th«   school  district  foz*  each 
stajor  clattsific&tion  of  sctiool   district  expenditures 
listed  in  the  school  district     udget  forms  prescribed 
bj   the  SUi?^rintendent  of  Public   Instruction  shall   be 
the  maximum  amount  »   T'ich  may  be  expended  for  that 
clsselflcatlon  of  expenditures   for  the  school  ye»r. 
Transfers  may   be  asacle   iroas  the  undlstrlfcuteii,  rasisrve 
to   aiijf   ex.aenditure   claasif ie«tlan  or  between  expen- 
diture elassiflcations  at  any  time  by  written  resolu- 
tion of    th«i   board  of   educetion  of  any  school   district 
governed  by  a   board  of   education,    wh*n  fil**  ■   with   the 
county   superintetidcnt   of   schools   and   the    county   aviditor, 
or  by   written  resolution  of  the  bo**rcI  of   trustees  of 
any   school  district  not   governed   by  a  board   of  educa- 
tion,   vh«n  approved  by   the   county   superintendent  of 
sohools   and   filed  with  the   county   auditor*      Ho thing 
in  this   section  sh«il   be   construed  as  ftfrecti.%;:  tih* 
provisions  of  seeltons   6358  axid  GSSS," 

Thus,   it  ftppiears  to  me   that  transfers  of  funds  may  be  eiad«, 
if   they  hove  not  already  been  mede,    for  the  purposes  indicated  in 
the   o©nto:*fiots. 

In  view  of  the   fcregoini^,   X  am  of  the  opinion  that  these 
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eontrects  are  entirely  valid;  and  In  direct  answer  to  the  questions 
propo\iad€d  in  your  request,  please  be  ndvlseci  as  follows' 

(1)     That  the  Board  of  KducRtlcn  has  the  rl.Kht  to 
poatj'ect  foi  these  services  based  upon  the  provisions 
of  tfce  Charter. 

{£)     That  iieetion  13052  of  the  Kduesticn  Code  does 
not  contemplate  that  this  work  shall  be  performed  by 
•Bnployees  of  the  school  district. 

(3)  That  section  15052  of  the  Education  Coda  does 
not  conte«pl*te  that  the  work  may  be  performed  only  b^ 
persons  hoicinfc.  State  Board  of  Education  certificates 
and  credentials  for  this  purpose. 

(4)  That  it  is  not  the  duty  of  the  Superintendent 
of  Schools  to  pexu'orm  this  function  unless  he  wants  to 
do  so. 

(5)  That  it  Is  not  nocoeaary  for  the  t5ud^,«t  of  the 
Board  of  Eduoetion  to  make  direct  provisions  for  this 
expend! ture • 

(6 J     If  no  provisions  wmr9  smSm,    the  situation  raay 
be  rectified  unuer  the  ps^&vlslons  ot   s^ictton  6303  of 
the  Educstloii  Code. 

I  return  the  contracts  to  you  herewith. 


Respectfully  submitted^ 

To  J 

Controller 

cc  to  Board  of  I^ducatlon 
#3 


Api*U   21   1944 


SUBJECT I   Opera tioa  of  Abattoirs  in  Butch«r  Town* 
Daar  Sirs 

'^This  will  aoknowled/  «  r*e«lpt  of  your  r*c«iii  request 
tor  ftn  opinion  as  follows* 

"Do  th«  *Statut«s  of  California*  taks  praeadencs 
over  tha  r 1; ht  of  the  City  and  Gouaty  of  San 
Franeiaco  to  abata  Butcher  rowa?" 

OFISIQII 

la  ley  opinion  to  you  dated  March  16,  1944,  I  pointed  out 
the  special  statute,  enacted  in  the  year  1B63,  authorizin  tha 
slaugirttcrin^:  oX  cattle  within  oartain  areas  in  the  City  and  bounty 
of  San  Krsacisco, 

In  effect  j'^ou  ask,  whet  Is  th«  atetas  of  tbts  enni  t'^.f.nt? 
At  tha  tima  of  the  anaatoMnt  of  this  sta  lauta  in  1866  there  waa  no 
prohibition  against  tho  granting  of  spoolal  priviXagas  to  eort£in 
eitisans.  Sinoa  thon  our  eonstitution  has  baen  amandad  so  as  to 
provide  that  **spaeial  priTilagaa**  shall  not  thereafter  ba  granted 
(Artiela  I,  Saotion  ei.  Constitution,  Stata  of  California).  At  tha 
same  tima  our  Stata  Constitution  of  1879  (wherein  this  limitation 
waa  firat  added)  ireeognisea  the  validity  of  any  "apaeial  privilega" 
idiieh  had  been  granted  whan  it  was  penBiasibXa  to  so  grant  it  - 
provided  tha  buainaaa  or  activity  ao  permitted  had  baan  eaaoianoad 
in  good  faith  at  tha  time  of  tha  adoption  of  tha  1879  Stata  Const!* 
tution,   (Sea,  Artiola  XII,  Seetion  6  of  tha  Stata  Constitution)* 

Thus,  those  areas  whax^in  abattoira  were  panaitted  to  opar* 
ata  under  tha  special  statute  of  1368,  and  wherein  the  operation  of 
abattoirs  was  in  good  faith  oonaaanoed  prior  to  the  effective  data  of 
tha  1879  Constitution  of  the  Stata  of  ( alifornia,  az>e  areas  wherein 
tha  operation  of  abattoira  are  legal  -  provided,  of  course,  tha  method 
of  their  operation  does  not  constitute  a  public  zmisanca* 

Tha  vary  provision  of  the  statute  granting  the  privilaga 
states t 

*«  «  •  and  nothing  herein  shall  ba  constzniad  to 
prevent  or  interfere  with  the  privilege  of  the  Board  of 
Suparvieora  to  make  provision  from  time  to  time  as  may  ba 
found  advisable  to  prevent  unnecessary  accumulations  of 
garbage  or  other  offensive  matter,  and  as  may  be  fouz^ 
indiapenaabla  for  sanitary  purpoaes. 

"•  «  »  and  further,  that  the  privilege  to  caxry  on 
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th«  ftftid  slaughtering  Imslness  is  with  ttxs  •xpz>«8S  pro- 
viso that  if  th«  asms  shall  baooma,  and  for  tha  pariod 
of  sixty  days  shall  ranain*  an  actual  nuisanca,  all  of 
said  prlrilaga  is  haz^toy  forfaitad." 

It  vould  appaar  from  this«  that  a vary  protaetion  was  naant 
to  ba  affordad  tha  paopla  of  tha  city  and  County  of  San  Franoisco. 
Should  tha  Board  of  Supervisors  fael  that  additional  aanltaxT^  maasuzvs 
ajra  naeassary  to  ba  taken  by  tha  abattoir  oparatora  for  tha  protaetion 
of  the  health  and  welfare  of  the  people  of  this  eomaunity,  the  i^ard 
of  auperviaors  has  the  right  to  pass  such  an  ordlnanee  and  to  orovlde 
that  sueh  additional  sanitary  measures  be  taken  by  aueh  abattoir  oper- 
ators* And  If  sueh  abattoir  operators  do  not  eo»t ly  with  such  ordi- 
nazkce*  and  as  a  result  thereof  the  operation  of  sueh  abattoirs  shall 
beeom#  or  remain  an  actual  nuisance  for  a  pariod  of  sixty  days,  th«n, 
under  the  express  tense  of  the  special  jjprant,  all  the  privilegea 
thereunder  are  forfeited. 

Bespeetfully  suteitted* 


CITY  ATTOBSEY 
Chief  AdBiinistx>ative  Officer 


#f 


a^-y^ 


Aprtl  21,   1944 


StTBJECft       Mhtk%  Cmafttitutoft  a  '*I?ulei>nc«''  in  an  Inc'ustrXal 
Zone,  by  heason  of  the  Ijalasion  of  Odor. . 

Gantlemftns 

This  »111  aeknowlodge  rocalpt   of  your  rec«n.t  r«Que«t 
for  an  opinion  aa  followai 

"Tha  City   Plaanlnj';  Commission  h&a  r^celvad  nuRieroua 
complaints  r9o&rdin«^  tka  premlsea  at  231  Clay  street. 
This  area  is  zoiiad  »Li,:;bt   Industrial,' 

"Ita  coasplaints  all«;:ia  tiu^t  liid«s  &ra  b«lr\f;  stored 
or  procesead  at  thl»  location,   and  that  r  nuisanca 
is  bo  ins  created  by  raason  of   tii»  ami  ss  ion  of  ob- 
noxious odora*     A  dtgjoand  tx<@raforo  is  -nada  that  tha 
City  Plamxlnij  Coiealssion  taJcs  action  to  elLtiinata 
tM«  u«6,   as  it  ia  a  violation  of  Liia  i.oninj   ordin- 
ance lixitler  Itaa  27  Seetloi  6,   wiaioii  provides   triat 
♦Thoaa  usaa  whlcl*  eonatltute  a  nulsanoG  or  which 
aay  ba  noxious  ar  offaa&ive  by  raaaon  of  th&  eraia- 
sion  of  odor,   dust,   a»toke,   ^as  or  noisa,  aro  pro- 
htbitod  from  »Li^ht   Industrial*   Eoned  districts,* 

*Upon  racaipt  of  thasa  eomplaints  an  inapaction  «as 
Bttda  of  th»  prassieas  and  Ticinity,     Mo  particular 
odors  wara  iioti©sabl«s     salt  lino  from  this  build  in.ij, 
although  accass  to  the  interior  was  unattainable* 
Previously  the  Departiaant  of  EeaXth  had  aade  a 
sloilar  invaatif^ation  and  their  report  is  enclosed* 

"In  order  to  detarffjlne  s.hether  such  a  uae  is  an 
obnoxious  use,   a  violfction  of   the  l^oniui;  Ordinance, 
the  Uity  Planning;  Coasilssion  respectfully  requests 
an  opinion  as  to  what  facts,   evidence  or   dataac^ 
necessary  ia  oz»der  for  a  use  to  bocoae  obnoxious, 
or  to  create  a  nuisance  by  resLSon  of  tha  emission 
of  odor*" 


OPINIOH 


The  provision  of  the  Jtonln^;  law  you  refer  to  ia 
now  found  in  Part  II,  Chapter  II,  Article  I,  Section  6,  of 
the  San  Fr&nciaco  Municipal  Code;  in  defining  %-lmt  uses  nay 
aay  xwt  be  included  in  a  "-vi^iht  Industrial",  it  ^reliibits 


s* 


iu«8  in  a  Light  Industrial  Distrlot  wMeh 

"oonstltuto  e.   nulssnc«  or  vhlch  wtj  be  noxious  or 
offonslvo  by  reason  of  tha  aaisaion  of  odor,  ^ust, 
gaSy  or  nolaa." 

In  the   report  of  tbo  t'opart-seiit  of  Tio&lth  on  the 
oftov   eoaplainad  of,  e  copy  of  fthicb  you  forwardoc  with  jour 
request,  the  Dap&rtmant  of  Public  Health,  said,  in  their 
letter  dated  August  17,  194Si 

"Yiie  preialaea  in  question  b&ve  recently  been  used 
by  one  Jolai  Conr^olly  for  stora^je  of  nnisml   hides 
and  his  iatentiv^n  is  to  establish  and  carry  on  this 
type  of  activity  for  an  indefinite  lenfjth  of  tiiae. 

** After  ft  G&reful  survey  of  the  area  e^nprising  one 
square  block  it  is  my  opinion  that  the  occasional 
odor  eisaiiatini(j  from  251  Clay  ^> treat  is  noticeable 
only  at  such  ti>ne8  as  the  doors  are  opened  to  accept 
delivejry  of  hides  transported  by  trucks  of  the  Golden 
Heat  Calf  Compatqr*  Fraiikly,  the  odor  or  odors  are 
ao  more  objsetlonable  tutin  the  conglomeration  of 
odors  generally  percseatin^'  that  pfertlcular  area, 

••COHCLCSIOKI   I  do  not  feel  that  even  a  potential 

public  nuisance  exists  as  claiiaed  by 
tbt  petitioners,  with  one  exceptionj  nsisely,  the 
S^aert  Sun  Lry  Fruit  Coaipaay  operated  by  Joseph 
Fusco  adjoinlni.-;  251  Clay  Street.  It  is  possible 
that  his  particular  proeessint^  establisi^jment  »ay  in 
the  course  of  titsie  be  affected.  At  the  present  tirmo, 
however,  there  is  no  ha«ard  to  public  health." 

It  will  thus  be  noted  that  th©  Department  of  Public 
Health  expresses  the  viewpoint  that  in  its  opinion  tiye   odor, 
if  any,  from  the  storage  of  hides  at  t^e  pyeaises  in  qiiestion 
was  not  such  as  to  constitute  a  ^haeftrd  to  public  iiealth". 

A  ijoneral  definition  of  «hat  constitutes  a  '^ nuisance** 
is  found  in  Section  3479  of  tue  Civil  Code,  of  the  atate  of 
California,  wherein  it  is  statedj 

"Anything  which  is  injurious  to  health,  or  is  indecent 
or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  %ith  the 
comfortable  enjoyment  of  life  or  property,  or  unlawfully 
obstructs  the  free  passa^:^  or  use,  in  the  customary 
sianner,  of  any  naviijable  lake,  or  river,  bay,  stre&m, 
canal,  or  basin,  or  any  public  park,  square,  street, 
©r  hiijhway  is  a  nuisance." 


**• 


1lh«r«  «tt  ar«  Q^OAliixf;  with  a  lawful  busin«sfi  balng 
conducted  In  «   "Ll^jlit  lndviatrlal"8one,   in  deterasinin^^ 
wiiethar  an  "odor"  eho\iId  bo  considered  as  cons ti tut Ini^  a 
public  nuis&nee  --  due  oonttideration  smst  be  :.;ivfn  to  Uie 
loc&tlon  in  wnicn  tjla"  brtGlness.    it;  'be- In;;   conaa'JtQ*-;,      Lyery 
business  whicl^  imperts  &n3r  degree  ol^   impurity  to   the  etiaos- 
pbere  is  not  in  itself  e  nuisance*     7l\e  i^ieintonanee  oi   life 
and  buftiaess,   espeel&lly  in  a  crowded  oitj,   necessitates  ttMl 
Inparting  of  «  eertein  d<agree  at  iHtpurity  to  the  atmosphere. 
I'he  law  ^;ive»  protection  only  against  substantial  injury. 
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And  wb«re  we  are  concerned  with  a  priA»l,iH%  auch  as 
la  here  prosentftd,   of  various  odors  ej»anatln£;  tvtm  Yftriovis 
establishmcsnts  operatlni;  in  a  "Llgbt  induatrial"  erea,    it 
would  seem  that  before  any  particular  odor  caxilci  bo  held  to 
constitute  a  public  nuisance  unt1.er  our  orcUriance,    It  shovild 
appear  quite  clearly  tliat  tbe  particular  odor  involyed jaaa 
detriia<^ntftl   or  prejud'icjal ''id  lH<^\p'ublic"'S^^       'or  welf'ftre 
oi'   the  corjgiunlty,   or  "ang;  consl<i'e2*eble  m!ai^ttT''ot'SkT3ohB 
thoreol'.     This   DR»i's  for  ju<l^;lrjLs;  wbat  odors  mi/;:ht  consti tute 
a  nuisance  in  e   'Llr;ht   ludua trial"  area  was  used  in  the  case 
of  City  of  :;ilwaukee  v.   j^qibrew.    Inc.,   3  m   (2)   5ae«   141 
ALB.  2^/7,   anti  seems  ib  us  to  be  quite  sound,      mus,   where  we 
hfli're  have  an  ejcpress  Btatej.sient  from  the  City's  ]  epartsient 
ef  Health  that  the  odor  nere  in  question,    if  &£iy»   coes  not 
constitute  any  hagxird  to  the  public  healthy    it  would  appear 
to  settle  t'^ls  iseue  for  our  caae,   na^swsly,    tiiat,  the  odor, 
if  any,   i^^volved  does  not  eor^titute  a  pubiio  nuisance. 

You  are  tr;*  refore  adtriaed  timt  froa  the   Infomaition 
eubaltted  to  this  office  it  »ould  appear  that  th®  odors. 
If  aay,   eiaanatinr;  from  th&  etora^^e   of  hides   in  a  '*Llt;ht   Iridua- 
trlal**  area,   ar&  not  such  aa   to  constitute   the  operation  of 
such  a  business  in  such  a  locality  as  a  public  nulssnee^ 
It  should  be  understood,   however,   thbt  this  opinion  d«ials  only 
»ith  odere   in  connection  ^Ith  **r  l/rht   Industrial"  areas,   end 
doee  not  attempt  to  state  the  rule  applicable  to  a  situation 
%here  the  area  affected  by  an  offensive  ocor  is  in  a   ''residen- 
tial'* or  "coaMerclai**  district* 


R»spe«tfully  submittsd. 


City  'y'l'torhey' 
TOi     City  Planaliig  Coassileelon 
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AprU  g7«  1S^44« 

3insj;s0!?t     m  ve  -  ^?ax  3al#  of  '  ropwpty  upon  iliioh 

c&«Aiwr»tl<»i  Actlosi  lm«  been  Fllod 

\F$  City  fluad  Count?  of  -5ft&  FTaadaco 
wsd  (^s^r  of  Final  PosMssioa  cSh» 
t&ln»d« 

r««f  sirt 

'rtals  oflioe  is  In  roo9ipt  of  your  x^quest  for  an  opinioii,  as 
follows t 

*^Mx  VJ«dUiaada7»  Api^l  19,  \i>m  faat  CQll«otor  sold 
«^  public  auction  In  acoordance  with  an  autlioxi-zaticoi  l?y 
tiw     oar^  of  .  up«rvi»:»rsy  a  nussber  of  lots  incXadin^  <xm 
CSX  Bavnal  Hal^^  vMoh  vaa  In  procaas  of  being  condttmed 
Iry  the  Oity  to  siaice  possible  eertala  publio  improvements* 
'•^'toe  City » a  l^rector  of  mpoperty  bid  on  tfctls  lot  but  was 
an  misacoessful  bidder  and  it  ims  sold  to  a  '^ivate  person 
by  the  Tax  Collector* 

"Slnoe  this  f^ale,  t\m  Tax  Collector  has  been 
adTiaed  by  a     oputy  Oity  /attorney  timt  tbe  City  In  the 
ocnd«s»atieaa  proceedings  ^jad  already  be«n  aut)tu>rlsed  by 
the  Court  te  take  possession  of  this  lot*    The  Deputy 
8U0  ested  to  tlie  Tax  CoUeetor  that  he  refuse  to  give 
the  mccessftil  bidder  a  deed  to  the  property* 

^^itmild  yoa  please  advise  itmt  l^OL  grooade  tib# 
^«gc  Collector  voiild  have  for  refusing  to  give  tlie  atteeeas- 
ful  bidder  a  deed  to  the  property." 

QFIKIQH 

A  veviev  of  the  documents  whereby  the  City  and  County  of  Saa 
Francisco  acquired  possession  of  the  lot  to  «hi<^  you  refer  in  yoxar 
request  fer  an  (pinion  indicates  that  a  eo^laint  and  suimaons  v.rore 
filed  and  leeued  and  a  lis  pez^bene  was  recorded  on  January  IB,  1945» 
the  state  of  California  was  raaaed  a  party  defendant  with  respect  to 
the  oroperty  in  question  and  an  allegation  was  ioaerted  In  the  cent* 
plaint  te  the  effoct  that  the  state  of  California  elairaed  staete  rigiit, 
title  or  interest  in  and  to  said  property* 

Judge  /Ofred  J,  Frlte  on  the  3rd  day  of  Pebruaiy,  1943, 
signed  an  order  of  isiaediate  possesslcai  gmating  tfcaB  Oity  and  Oounty 
of  San  i'rtmcisoo  "iinB»Qdiate  possesaion  and  use  of  the  property  ^-  *^   * 
for  the  public  use  and  purpose  described  and  set  forth  in  plaintiff's 


oosaplalnt  and  all  r^rsoaa,  firsts  op  oeorporatlons  a08l{ptxat«d  in  a&ld 
X^roooMings  as  i:^artlds  dtfendant  and  each  of  tbea^azid  all  a^nts. 
•B^l07««a  dP  pex>8ona  holding  urular  tham.are  botr^y  ppohibited  aaa 
MtjoliMd  trvm  interfering  in  any  way  with  plaintiff  in  taking  »©«• 
••ssion  of  said  property* "     Tim  order  ima  to  take  effect  upon  pa^neat 
«f  ttie  desl^mtea  asaoimte  into  court,     on  the  18th  day  of  ;;iarcfe,  1043 » 
paymeata  were  wuSm  into  court  in  aocordanoe  with  tlae  order  of  Jtklge 
?rit«« 

Qa  the  18th  day  of  Mareh^  1943,  «ie  court.  In  the  final 
order  of  poeeession,  »rovidedt  "it  ia  ordered  that  plaintiff  saay 
iim^diately  enter  upcai  pos8es»ic»i  of  the  parcels  of  real  property 
described  ia  plaintiff  *a  complaint  herelzx  ^  ^  «»  and  plaintiff  w&r 
imiedlately  resove  all  ohataclea  frora  aald  propei*ty  aj^  conatnict 
A  poDlic  street  tberetsi*'' 

A»  indicated  in  your  oossnuni  cation,  the  eale  took  plae9  on 
AprU  19,  1944,  over  a  year  after  Jud^  Frits  signed  the  ^nal  (s*der 
of  poeeeeeion  granting  to  the  city  and  Ceutnty  of  •^sa  Fx«ncisco  exolti- 
si've  poesessicm  to  said  property*     ibe  queetion  to  be  eoneidered  ist 
If,  in  view  of  tM  f^renting  of  exoluoive  peseeesion  te  ti^  City  and 
^ounty  of  San  Fx^nelsco,  the  ^^uc  Collector  laay  nevertheless  aeU  said 
property  and  give  a  taic  dfted  to  tl»  euoceeafol  bidder? 

1^  court  in  the  oaee  of  mmE  v.  UMA  JiOHIOA,  16S  Gal. 
2Sl  at  SS2,  eaidi 

*It  results  ti^ero^ore  that  at  the  tisie  the  ocm* 
troUerU  carder  was  eoeouted  and  tlw  sale  made  to 
plaiistlff,  the  title  to  the  property^  excepting  »ucto  title 
aa  the  state  itself  acquij^d  by  ti:«  ta3&»colIeot(»p*s  dei)d 
to  it  was  vested  ia  the  city  of  '>anta  Monica,  or  in  other 
words,  tliat  the  state  to  enfoii^se  the  payment  of  state  and 
county  ta:Kes  v&s  selling  liito  private  omi&vahip  the  pub- 
lic property  of  one  of  its  agencies*     it  ia  vT^tll  settled 
that  an  asaeaameat  f  or  geappoaes  of  tajoaiiicat  leVied  uoon 
mSJL|g  proprwr  of  sic  ha  ,ygattyy  or  agency  is  voiA, 
'iTiO  reasoning  leading  irresistihiy  to  tiiis  coneiusiott 
is  wsll  set  forth  in  people  v.  McGreery,  34  <^al«  432; 
People  V.  roe,  36  Gal.  220}  tjom  v,  I^ewis,  46  Cal.  552, 
s^  royle  V,  Austin.  47  Oal»  360«     lliat  reasoning  is 
that  wherever  a  Eamiclaal  corporation  or  public  agttuiy 
of  tlie  state  ornis  real  property  used  for  tJ-ie  o-arposee 
of  such  agency,  the  ultimate  title  is  in  the  state  it- 
self*    ihe  agency  holds  tite  title  uoca  tiie  two-fold 
trusts,  tixe  one  for  the  public,  the  othsr  for  the  state, 
and  that  to  eountenanee  taxation  of  such  prc:?erty  would 
be  to  ecHAntenance  thjo  folly  of  tlie  aoverel^  tajclng 
its  asm  property  <and  taking  money  o-'J.t  of  or*e  pocimt 
to  put  in  askotMr.*     In  Feople  v.  Toe,  36  Jal*  i320,  srac- 
sdxig  up  the  reasoning,  it  is  saidi     «Tbo  constitution 


A&d  1AW0  upon  tno  siibjeot  of  taxiiig  prope^y  sure^  theiro- 
l'ca?e,  to  b©  understood  as  3?©f erring  to  ppi"»at«  proi»3?ty 
&Qd  iidraonm,  ftsid  not  ijocludlng  pviblie  property  ajod  tisa 
at&t«y  <»r  my  siub«»«&nat«  part  of  tl^  atato  goveirantiat, 
imoh  a«  oouixtiefiy  tcmtm  and  samlolpaX  coz^;^ratlons«  * 
KMXe  ttieae  eesoa  doaXt  «rit£i  asaesssieats  levied  upo» 
prop^xtj  «fet«a  It  tms  In  th«  0crn»vshlp  of  tha  esuMGlpsil- 
Ity,  th9  rftaaoiiing  la  none  the  lass  applicabla  to  tha 
Qondltloaa  prwaaniad  by  tha  eaaa  at  bar*    Th»  stata  4U»aa 
not  tax  the  proparty  of  a  sftokieipality  for  stat^  and 
comity  purpoaaa  baoause  tMa  would  be  a  taxation  of  its 
mm  proparty,     ?or  the  aaaas  raaaon.  when  the  property 
^a  a^pa  into  tlie  panarabip  of  a  launlelpax  «»rpciyatioa. 
It  wlil  aoi  attgnipt  to  aiii'og'ee  th^  tax  oy  tbe  sale  ot 
%b»  uyoperty»    ttte  abaurdity  of  its  ao  dolnri  would  b» 
apparent  la  tjaa  eaaa  wi^re  a  ooianty  tad  ae<mirtfd  ancfi 
proparty  xxtvtx&v  the  eirciuaat^anoas  bera  preaant.  an<a  Jba 
atata  ahou3^  9^X1  it«  To  do  yimt?    To  retain  a  oortioo 


of  tiie  tax  in  ita  own  tretts^ry  and  to  vay  to  the  county 
a  perticm  of  the  nonay  darlTOd  from  the  s  ala  of  the 
(Matsnty*0  owEi  land*     It  ^my  aafaly  be  said  that  vheai  a 
lennlciiial  eorporatlon  ao^j^klres  property  under  aueh  eir* 
GimataniMa  the  title  whi<^  the  st&be  takes  by  the  tux^ 
oolleetoi?<s  deed  is  -jarged  Into  ti:^  l&rf^r  title  vhioli 
tha  KEanittlpallty  holds  wan^r  the  trusta  both  t&t  ti» 
public  aa  diatingmiabad  from  the  state  and  alao  for  tbe 
atate  aa  tlm  mprmm  severeign*     In  tbia  eaaa  the  question 
ia  not  of  tli^  rmrfgtv  of  a  lien  held  by  tba  eooaty  for  a 
county  tax,  tl:]«  ^^oAation  whioh  waa  presented  In  City  of 
-^aiata  lionlea  v.  T.©«  fingelea  County,  15  aal»  App,  710^ 
116  Pae«  945»     Hare  the  lien  itself  ia  .'^sereed  and  ioat 
in  the  title  itiioh  the  state  itaalf  i^aa  talioan*     ilae 
presimt  (lueatleai  la.  ime  tha  lliaitad  title  v^iieh  tha 
stai^  balda  (liiaitad  in  the  aenaa  i^mt  it  is  deaigmad 
to  operate  rather  ae  a  eonnwan  lav  SK>rtga{^e  •  a  oonveyanee 
of  taie  title  aubjeat  to  divestiture  at  any  tisie  before 
aale  by  payasent  of  the  taasas  and  aoos^ted  ^narges  by  the 
property-o»n»r)  -  haa  joergad  in  the  title  whioh  the  aainio- 
ipaJUlty  baa  aaq^ilred*    I'he  anaa^r.  we  think,  mmt  be  in 
t^  affirmative,     vba  mmmym  «S^en  are  tboa  i^^uSa  a  elmrge 
upon  tfc«  property  are  moralys  of  tiia  state*       he  dispo- 
sition aod  di  vial  on  of  thaa  ia  wholly  a  imtter  of  state 
Vjolicy  and  It  earmot  bo  aiipoeawi  tiittt  it  was  ever  in  eoa*» 
teBsplafcion  that  tlaa  controllar  oould  authorise  tlim  sale 
of  publle  landa  of  ounioipal  corporations  for  mxeh  a 
charge,  even  thoii^  tli&  cl-Mrgf^  in  its  origin  was  a  valid 
lien  on  the  lands* 


#4 


"It  la  rml&f  tbereroro,  that  tlia  ooatrollerU 
«p^T  to  thd  tax^Golle'Otor  to  sell  on  m,j  9^  3.908,  «as 
without  authozitx  of  lav  and  void,  axid  that  tbs  salft  by 
tii«  tax-oolleetor  porstjant  to  auch  ardmr  Is  also  voidU" 

'fbB  Sixp»mm  04(Ki.rt  likewise  co^r«red  this  g«xiif:ral  subject  la 
City  o£  LOS  AXLgsles  v#  Poyd,  12  Gal.   (2&)  407,     riis  ooart  ia  tlw  latter 
eas«  ap.;>x»otred  tli©  lansuae?8  in  the  caao  of  t^dth  v,  S&ata  Monica,,  supx«, 
Axsd  bald  ^eoeroXiy  that  "property  because  of  public  ©imershlp  is  not 
subject  to  sale  for  deliaquent  taxes"* 

Ttim  reasoal!^  la  the  £il>9^s"e  cited  &SiSutB  appears  to  be  decisive 
ia  the  instant  imtter.    The  City  aad  County  of  3«a  Fr«3^oisco  filed  a 
condassuttloa  actioo,  te^M^^r  with  rec<»Pd&tioa  of  the  Us  ^-exideae,  and 
aequired  exclusive  peessesioa  of  the  oroj^rty  for  the  ^vzrpose  of  con- 
struetlog  a  prabllc  street*    Ae  stated  ia  tbe  Smith  case  it  would  be 
aa  absurdity  to  enforce  the  tax  Ilea  by  the  sale  of  the  nro  erty 
i^i»»re  the  Jity  aad  uouaty  has  acquired  escclusive  Qossesaicaa  of  the 
property.     The  State  of  Celif oraia  is  t\illy  protected  for  its  tax  Ilea 
by  being  imde  a  defendant  in  tl-m  aotioa.«    whateimr  amount  nay  be  due 
will  be  imid  the  ."^tate  t^irov^gh  tiie  cojudeBBrnticn  ^d^eeeding* 

m  view  of  the  need  of  the  property  for  a  public  street  by 
the  City  and  oounty  of  San  i^rancisco,  the  sale  of  the  proTserty  by  tax 
deed  is  not  one  ocmtso^plated  by  law. 

We  agree  with  the  cozi^ualQQ  in  the  Sisith  case,  Wlileh  was  re* 
ftf£l39sed  by  the  Ford  case,  that  the  controller's  order  to  the  tax 
collector  to  »sll  w&s  without  authority  of  law  and  therefo3*e  void* 

lou  are  tl^refore  aclvlaed  that  the  legal  g^unde  uo^  n^^ieh 
Iftie  tax  eoUeetor  lias  for  xefusin@  to  give  ti:<e  successful  bidder  a 
Ased  to  the  property  is  that  said  property,  by  aa  order  of  e<^irt,  is 
now  in  the  exclusive  possesaicm  of  tlie  City  aad  Ocuaty  of  3aa  Fisaa- 
ciseo  ar»i  timt  tliC  sale  of  said  property  by  the  tax  collector  to  any 
person  was  without  authoaflty  of  law  ana  thas  null  and  void* 

f  Heape^tftOly  submitted. 


Chief  Adteiinistrative  offteer  CITY  iiTsmmt 

#8 


^^']:r 


April  27,  1944 


SUBJSCIft       Back  psy  «s  soii^jht  froa  City  depfts'tafint  •>•  sft«r 

pons  ion  gTfiXiX'at.  i'or  disftbility  by     etix'ikaMiRt  Board* 


1^i»  «ill  aoknowi«dia'«  i'ec«ipt  of  your  racent  re- 
quest for  an  opinion,   as  followat 

"Tiio  lioar^  of  Fir«  Coawiaeion^rg  raai»«tfully 
r«<|u«sia  tfa&t  you  r«nd«r  an  opinion  in  toe  foil  owing 
casot 

"John  M»  O^iffln  »a»  appointed  a  flrsfftsn  in 
ttj»  iiaxi  i'rvnoiftco  Flro  ^apartnustat  ^ar«li  1,  192a« 

"a©  raportad  off  duty  on  the  alck  Hat,   with 
a  ciia<;nofclB    »K«ja5V6l  dvoatoa^ti,   vltelll-ua  cup, 
aeetabuiiia,  boti.  f«et«,   Itarch  217,  IMa,   and  racslvad 
hi»  »*il«ry  afitil  £-#pt-»^rt)«r  27,  1»4§,  at  ahlea  tissi 
his  six  meottlia*   siek  iaava  witia  pay  was  axtiauatad* 
ei-o^  Saptao^ar  27,    15^.2,    t-   aotobar  11,    13  5a,   ho 
raeaired  iourtd«»n  d&'^e   vaeation  ^tth  pay. 

"On  gebraary  fi&,  l'rf43,   on  i^^ril  16,   1^43,   an^ 
oa  «iuxiS  10,  194£,    Jotm  Ifi*  ariffin  «&«  notified  by  tha 
Board  of  Fira  woataiaaionara   to  maka  application  to  tne 
Batiraiaaftt  lya,le*n  of    tti»  vity  and   gounly  ^t  ^  an  fran- 
clsco  far  a  pancion,  iia  bains  ^litrlbia  for  retiraaant 
for  full   tiaus  of  esarviea,    ^lavln?;  raachad   tha  e.ie  of 
&S  an6  loavin-g  aarvaci   t'f.antj?  y*ars  in  the  /  ira  impart* 

"On  April  19,  1&4S,   John  fe,  Sriffln  filad 
api^lloatioD  with  ti..a  it^atiramfent  fystaa  for  ratiran^nt 
for  disability  rasultiafi  from  injui-lss   ineurrad  in 
lina  of  duty.     Tan  Pepart'^anfc  fhyslaian  of  tha   i^lra 
&ap»rt9!«nt  stetoa   that  th*    »ieitriee»  wfaieb  incapacitat- 
ed John  U.»  u^rlfflja  to  parforw  hi*  roquirad  duties  vaa 
sua'i  c^'iMVikOlvC   lit  lli5*  of  6\xt^»     Th«  ^n  Frenciaoo 
Betiraoanl.  'ytto®  haard  tha  aoplicafcion  of  John  M, 
Orifiin  and  retirad  him  lor  oiaabillty  ra»ulving  from 
injuriaa   incurrad  in  Una  of  caty,   affaotlva  J^y  1, 


2. 


n»43. 


*Wl3*n  th«  Board  of  Ftr«  CooBBiesloxiers  cUrected 
Jeim  M.  Griffin  to  aaka  «rran2«m«nts  srith  tU«   ii*- 
tlr«!2s»nt  fey«t«a  in  F«t>rufcpy  1S43  for  hie   i>en8lon, 

t'a«y  <Ii4.  ao  oa  account   cf  kl?  havlJ-jg  tlw  p«qulra- 
aienta  for  full  tim©  of  sarvlc©  retii?«weut« 

"Sine*   tixe  ii«ti>?*«^eat  £/sfc«iS  gji'autdd  hi-ii  e 
pt:i*l:>n  for  dla&fclllty  iiieurro^  la  11ns  of  tiuty, 
Joiin  M.   Griffin  im«  wAd©  application  to  the  Boftrd 
of  Flr«  CoaETlsft loners  for  bit  salary  frow  jctob^r 
11,   l§4a  ui-.til  J^«y  1,   1^^'5* 

*lti  vl«w  of  ih«  foi'^i^f^ln^;,    1»  JTolm  3^,  Grlffia 
tntltltd  to  ti3*  efelAry  for  *t:ich  tM  h&s  assut  s.pf lie* 
&tlor.  in  vie*  ol    tee  f  &et  tJifet  Ls  ri&«  not  pcrfci'.o«3C 
««n.y  CutJec  itt  tis*  Plre  i^feofertsssiil  durlnj;  ttiet  period 
and  hes  not  fllod  any  deaftBd  for  aaaso? 

*Xoui'  cplnion  to  tl-s*  jjega-d  of  Fire  Ccassilfcc loners 
«'ill  b©  ttpproelfttati,'* 


-J^^^-J-H^^^'^^H- 


that  in 

of  ills  sick'  l»sr«  ri-^htis  y'ltL  y<si^i   *»nd  tb«n  h6.d  bosn  i:r&ntod 
two  w«okc  vacation  a-  i  t.  g  ;^<iiy  J  ^r .   ax^f  f  In  *  a  only  poirslblo 
clala  to  au:.y  fui'thai'  rf;jIiJi^  "to  ^«^y»   '•ritiiout  i-iavin^;  act'oally 
p49rfoii5ied  any  »;ork  th*»r«for  -  -  jsou14  bo  on  sowj*  theory  of 
a  diaabliity  Isav^   ••<i' -i  p*iy  i>c.v.',  tba  ^.atos  of   Jctobor  il, 
l'^42  ui'itll   *J.ay  I,    1943. 

Tlje  varioua  rypaa  of  cit<ablllty  Icava*  ^Iti.  i>uj 
that  a^lst;  are   ^•paelfloc'.   In  Pe. -"t    J,,   Article  4,   Sactlon  3C1 
of  the  Ban  i^'renclsco  ftur.lclpal  uocla,  wh«r«in  la  isieorperatad 

Rttl«  32  of  tn&   Civil  .»tfrvic«  -3 o^ira lesion  on  tr;.i$   aubjoct 
sjattar.     Section  »  of  this  rala  aata  fortb  four  t/pe?  of 
clieatlllty  i.eave8.     ir^iction  i  of  thia  j^ala  provides  tJa&t 
applictttior>.s  for  dircbiliry  3©av«s  foi-^  tir«a  of  tr.'ss®  typsa, 
najsaly,    i  r  )   ntjfcrc©  t'Hs  to  <su«--re'Atiu«  «8  t&^lis.M.:jii  Ly  t;:i« 
Dapartjutnt   cf  i*u,foilc  iioaltJb.  or  ofener  cogipi>t«nt  autii.jrity, 
(b)  abeanae  neeassitatei^  fcy  deatt    of  one   of  l.TcK^dlste  ffmlly 
aa  thorain  Epeelfi«^C.,   on*'    (u)  «il.6enoc  nfeosrcivotad  by  d«atli 
of  ctner  rti;J.8tiv«B,   *i»fcll  Ua  amwt  to  tha  dept.i'traent  h«p.d  of 
tlMi  d«i?ttrtmont  in  wliloh  v.U«  parson  aaklntj  tb-o  appliofltion 


3. 


is  omploy^d,     'dr,  arilTin's  caee  doa*  aot  eoisa  within  any 
of  these  tnr««  types  as  above  enumerated.     He  souv  hi  a 
I'lsatility  Leave  due   to  ab««nce  caused  by  injury  arlaiiag 
out  of,   and  in  tha  ccyurse  of,   hie  eHploysaant  in  the   Plre 
Departiiaent,     Tixis  conetituiea   the  foiirth  typfi  of  dlsebility 
leav*.  and  under  5)«etion  7  of  thl»  lule  S€,   in  nxith  case  the 
whole  rat;.jact  matter  thereof,   together  with  the  sllcfcanco 
of  b<iin»f its,   ia  placed  in  the  Imnde  ©f  tfee   <etireiaeiit  board. 
It  la  for  the   Eetireaient   >soard  to  aet   in  sach  o*»8s,   ard 
determine  wiietiier  tii«  e«use  of  trie  injury  1*  Indus  trial   in 
chsracter  and,    if  «o,  '^hat  '^neflts   v-^^  applicant   Is  entitled 
to  reoaive. 

Jtewharee  can  we  find  any  provision  allowin^^  en 
•aiployee  hIm   I?  .^^ttr'tA  fox  'i  Is  a'::- 11  It  j  lnsurr«a  in  th-*  ?.iae 
of  duty,    &nd  i^,panlB6  rbc  atten^rnt   rlfhta  nnd  l>«nerita  by 
th«  ''.■>t'.r'^.-'^-'*'    "*?**r-^  p?   provi -Sa.*^.  -Ky  la-w,   .<?riy  right   to  receive 

ln.<»4^^5,-^,^'''*  gc  ,£W--^  ^^^7  {fJ!**3aB  trie  ■■:'ep.-^.i*tsftent  in  wi-lcu 

fehjs  '■:'^^vI'c^70•^  ^t:.".v  ^^et'ofoi*'?  he-?  bi»^?\   >'^'T»1'^7«4)   for  a   p=-^^ fleet  of 
•ev^r&l  iaonths  euring  whieh  he  <5.1il  m>  •work  for  tiia':y«p«rtment 
et  alX,    «.»  outline!*^  in  ^our  r«.5iy*?t» 

Xoii  :?ire  iherftrc-t  a-*Yt*A.^'  tt^At  Kr,  Oriffin  is  not 
entitled   to  jc^eceiva   tht*  apiary  ae  re^u^^t&ec  lor  tiae  ;>3riad 
froia  ^otdboT  11,   liH2,  -insll  'f«y  1,  194S, 

&e3:4»«ctfTilly  aubaitted. 


OXt  y  Mttarney 


to*       Hoard  of  Ftra  Co?«aliisi©n«r« 


^^'IL 


April    28   1S44 

SUBJECT:  Hoa«  Owners  Loan  Corporation  and 
Apartment  House  License  Fee* 

QentXeaaen: 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  oplnioa  as  follows x 

"Your  opinion  Is  requested  na  to  whether  the  Home  Owtiers 
Loan  Corporation  le  liable  lor  an  apartmeut  houee  license 
under  Section  B6,  Article  2,  Part  III  of  the  Munlcl^X 
Code." 

0  P  I  8  1  0  H 

The  Boae  Owners  t^oan  Corporation  is  sn  apTsncy  of  the 
tJnlted  States  CJovertiiaent,  op  rating  under  the  provlalona  of  the 
Lanhem  Act,  en  act  relating  to  housing;  in  conn«etlon  with  netionsil 
defense,  approved  October  i4,  1940  (fubllo  Act  #84S,  76th  Conftreaa) 
aa  amended,  and  provlalag,  lor  facsily  dwelling  units  for  war  workers 
by  the  conversion  of  all  types  of  existing  structures. 

It  has  been  ascertained  that  the  Home  Owners  Loan  Corpor- 
ation leases  bull  din,  s,  or  suitaV^le  portions  trereof,  in  the  name 
of  the  United  States  of  America. 

Thus  it  follows  that  the  home  Owners  tioan  Gorporstion, 
in  leaaing  the  premises  and  converting  thes  for  dwelllneT  units  for 
war  workera,  and  operating  the  sasie  aa  an  apartment  hous«,  is 
running  and  operating  the  same  for  and  on  behalf  of  the  "united  St«tes 
of  America.   Thia  is  a  ^ovex^imental  function  ».n6.   enga^etj  ent  under  the 
Lanhaia  Act  *  as  a  nsceasery  sieana  for  providing  housing  for  war 
workera  in  the  interest  of  national  deferise.   binder  the  provisions 
of  Article  XIII,  eectlon  1,  of  the  Constitution  of  the  i*tete  of 
California,  and  sections  201  and  202  of  the  Revenue  and  Taxation  Code 
of  the  State  of  California  "property  belonging  to  the  United  States** 
is  exeaipt  froa  taxation. 

The  Attorney  &eneral  of  the  State  has  oome  to  this  same 
general  conclusion  in  *i\   opinion  dated  February  26,  1943,  addressed 
to  the  ifi vision  of  loaaii^ation  and  Housing,  wherein  he  stated  in 
part  as  follows; 

"I  have  your  eommunl cation  of  February  1,  1945,  inquiring 
whether  the  provieions  of  the  State  Housing  Act  now 
incorporated  in  the  >iealth  and  Safety  Code  are  applicable 
to  and  bindlug  upon  the  United  States  of  America  in 
connection  with  building  operatlone  conducted  for  and  on 
its  behalf  in  thia  state  by  the  Kome  Owners*  Loan 
Corporation.  <'  ^'   »** 
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**Fro»  an  exftminetlon  of   the  Health  and  Ssfaty  Coda   It 
apor  sr»   tliit  tiift  h.oustng  {/rovlslona  theraof  do  not  pur- 
port  to   govern  tha  United  St  stas   of  Amarlca«    or   its 
agancias,   alther  axpraeaXy  or  by   Implicfitlon.     Xa  our 
opinion  MSS295  dstad   Jauucry  26,    1^40,    acidreesad  to 
Caray   i^clSilli&ma,    tkaii  Chlaf  of  tfta  i^lvlalon  of  Ismji- 
gratlon  and  Bousliag,   w«  oolntad  out  that   thera  waa  no 
axpraas  asaaition  In  tha  Stata  Houalng  Aet  of  an 
intaatlon  tc  j.aka  tha  aot  applleobla  to  tha   atata  or 
Ita  aganciaSf   nor  oould  such  intantion  ba  naaassarily 
lapllaA  frott  tha  provlalona  of  tha  aet,    and  «a   condudad 
tlQtat   aald  act   dla  not   apvly  to   stractviraa  owned  by 
eltiaa  or  oountles. 

"It   la  nsy  opinion,   therefore,    that  th«^   provlaiona   of 
the  State  Koualng  Aet   sat  forth  in  the  Health  and 
Sofaty  Code  are  not  applicable   to   the   construction 
0'perstlon«  ■>!   tir^a  lioa&e  Ovnera'   ijoan  Oorporatioo 
eoaduetad  landar  tha   authority  of   the   LanUaaa  Acto** 

You  are   therefore  advised  that   the  Hone  Owners  Loan 
corporation,   la  the  operation  of  a  lesaeiiold  of  property  vulch  it 
laaaes  in  tne  nai&e  of  the   United  St»t«c   of  Americe,    la  not  liable   lor 

the  paj'Kent  'sif  hivj  a^»vi,!r&nt  aouae  license,   vuiaer   the   Drovisiona  of 
Section  3^5,  Artl-ale  S,    Part   III  of  the  iian  Francisco  i*unlclp»l 
Code. 

Hespeetfully  aubsltted. 


CITY  ATtOSKSY 


TOt 

Tax  Collaetor 

#9 


i6'7  7 


mt  X,  1044« 


SUBJECT  f     in  s«  *  Appreprlfttion  to  CM©r  of  Poliod 

to  r«fw.y  aaipena*  of  'iiotiimlng 
risoners  t«  San  Francisoo* 

tmoT  Sirs 

I  hawj  youp  request  tlmt  I  advise  ycm  if  It  la  legal  for 
you  to  recotraiend  to  tl:^  voapd  of  Sui)«rvta<«»»  act  appropriation  wMcto 
•111  provide  a  i\ind  to  re  fslsaree  tlmao  iftio  afi-mnee  aoney  Tor  tli© 
apettisn  to  san  Francisco  of  uersona  accused  of  cri:^  exua  are  l^ld 
in  other  oountiea  wlt^J>n  tiie  rt&te  mider  a  vKarrant  of  arrest  issued 
by  our  local  courts. 

At  tlie  request  of  Interested  parties  I  hatn)  prepared  an 
ordinance  settiiig  up  »  pl&n  dealing  with  the  pro<»dure  to  be  fol- 
loved  by  tl^ose  desiring  the  return  of  arrested  persons  to  3«Ln  iTan* 
Cisco*       bo  form  of  the  ordinance  is  satisfactory  to  Vt)0  Jhie*  of 
Police  and  to  those  who  aue^tosted  it  t©  the    'oard  of    upervisore. 
I  aza  riresenting  It  to  the  board  today.     I  enoloee  a  copy  of  the 
ordinance* 

Tlie  <mly  thing  newssary  to  raake  it  effective  Is  a  fund  to 
defray  the  cost  of  roturniug  the  arrested  p^ssons  to  San  Francis oo« 
I  understand  that  an  appropriatirai  of  $10,000,00  has  been  asked  for 
this  Fii^pooe.    Query »     is  such  cm  appropriatitai  legal? 

m  Ban  Francisco  t!^  ordinary  dutios  wM<^  otl:»r  counties 
place  ur«stt  their  resjjactive  sheriffs  are  placid  upcas  the  t-hlof  of 
Pollee«  and  In  the  siatter  of  ti^e  arrest  and  apprehension  of  those 
aooused  of  or  arrested  for  eriainal  offenses,  the  chief  of  ;  olloe 
perforjas  the  duties  ordinarily  devollng  upon  tlie  sheriff*     I 
therefore  direct  your  ati^ention  to  seoti^i  4290  of  the  Politl^il 
Oede,  ti»  pertinent  portion  of  wiiich  reads  as  £oXlonmt 

"Ths  Board  of  Oupenrtsors  shall  allow  to  the 
sheriff  his  tieeeesary  es£>enaes  for  pursuing  crlmlimle 
or  transactlzif;  any  csdminal  buslines  a  and  for  boarding 
prlscmers  In  tlie  county  Jail** 

I'hereforey  I  «m  of  the  opinion  tlmt  it  is  prober  for  yoiu  to 
reooBsaead  an  appropriation  wMoh  will  providi  a  fund  mftii^  laey  be 
used  for  the  return  of  arreated  porsesis  from  places  within  the  state 
to  >'^^an  i>':»uicisco  for  arraii^aont* 


m 


9wp1ih0rmoT9,  all  wotiveuits  or  arrest  ej*&  dl3N»et0d  to  a 
peae«  offle«r  ia  %bft  »t&^«    ^lI^i  CMef  of  Poller  la  suoh  an  of  fleer, 
and  tl]yt3^f^?«  in  ejce^mtiog  su4^  a  narr&at,  be  is  entitled  to  be 
P9imifsxM0iL  for  hia  e^enaitus«s« 

laent  mx9  advised  aocordingly,  and  X  will  be  glad  to  prepare 
aay  ordinKoea  you  desire  on  the  sub^eet* 


Beepeetfully  «tteiltted« 

Copies  tot    Mj"*  iiugh  sreJ^vitt 
Qeor@ft  X •  Snlth 
Chief  of  Follea 
Oalif^mia  ^artheva.  Hotel  Aaan* 

It 


i^-n 


May  2,  1944. 


SUBJECT:  In  ro  -  Use  of  Dreamland  Rink  for 

Theatrical  Performances, 


Dear  Sir: 

I  have  before  m©  your  memorandum  dealing  generally  with 
the  use  of  Dreamland  Rink  for  theatrical  representations,  and  es- 
pecially with  its  use  by  the  so-called  "Ice  Follies"  which  I 
understand  are  to  be  displayed  there  at  an  early  date.  You  also 
ask  certain  questions  as  to  the  retroactive  effect  of  certain 
building  regulations  upon  existing  btjlldings.  This  opinion  will 
be  confined  to  your  first  question,  and  the  second  question  will 
be  made  the  subject  of  a  separate  opinion. 

In  your  first  subject  you  direct  my  attention  to  three 
separate  matters  -  some  charter  and  some  ordinance,   I  will  advert 
to  them  in  the  order  in  which  they  are  propotmded, 

OPINION 

(1)  Is  it  the  function  of  the  Bureau  (of  Fire  Prevention 
and  Investi^tion)  to  certify  to  any  other  matters  than  those  which 
relate  to  the  requirements  specifically  mentioned  in  the  Fire  Code, 
Chapter  IV,  Article  2,  Section  39,  Municipal  Code? 

The  general  powers  of  the  Bureau  are  sot  forth  in  Section 
39  of  Article  2,  Chapter  IV,  Part  II  of  the  Municipal  Code,  which 
reads  as  follovm: 

"IJureau  to  Make  Inspections,   (a)  The  mem- 
bers of  the  Bureau  are  hereby  empowered  to  enter  upon 
and  make  inspections  of  all  buildings,  structures  or 
premises  within  the  City  and  County  of  San  Francisco 
for  the  purpose  of  determining  If  all  laws  of  the 
State  of  California  and  all  laws  and  ordinances  of 
the  City  and  County  of  San  Francisco  liave  been  com- 
plied with  relative  to  proper,  safe  and  adequate 
means  of  egress  therefrom,  and  all  laws  and  ordi- 
nances regarding  fire  prevention,  fire  protection 
and  fire  spread  control  are  being  complied  with 
and  the  proper  precautions  are  being  maintained  at 
all  times  for  the  protection  of  lives  and  property 
from  fire,  and  they  shall  take  such  action  as  may 
be  necessary  to  enforce  all  laws  and  ordinances  re- 
lating to  this  subject, 

"(b)  Provided,  that  the  above  referred  to 
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right  of  entry  shall  "be  exercised  only  at  reason- 
able hours,  and  in  no  case  shall  entry  be  mad©  to 
any  dv/elling  in  the  absence  of  the  owner  or  tenant 
thereof,  without  the  written  order  of  a  competent 
cotirt# 

(o)  The  Bureau  sliall  make  like  inspections 
of  all  buildings,  structures  and  premises  for  the 
purpose  of  noting  if  all  lav/s  and  ordinances  have 
been  complied  with  relative  to  the  proper  in- 
stallation of  appliances  and  apparatus  for  the  ex- 
tinguishment of  fires,  sounding  of  alaitns  and 
whatever  safeguards  might  be  necessary  for  the 
protection  of  lives  and  property  from  fire,  and 
they  are  likewise  charged  with  the  enforcement  of 
the  same*" 

Undoubtedly  tinder  the  provisions  of  this  section,  the  head 
of  the  Bureau  lias  very  broad  powers.  Note  Subdivision  (c;  above 
quoted,  which  gives  the  Bureau  the  right  to  make  inspections  "for 
tho  purpose  of  noting  if  all  laws  and  ordinances  have  been  complied 
with,  relative  to  the  proper  installation  of  appliances  and  apparat- 
us for  the  extinguishment  of  fires,  soxxnding  of  alarms  and  whatever 


safeguards  might  be  necesflary  for  the  protection  of  lives  and  property 
iSyom  fire, and  they  are  likewise  charged  with  the  enforcement  oj*  t^Ea 


same. 

You  can  see  that  the  provisions  of  this  section  give  very 
broad  powers  to  the  Biireau,  and  before  the  cotirts  would  review  the 
action  of  the  Bxireau,  it  would  Imve  to  be  proved  that  the  action 
involved  an  absolute  abuse  of  discretion. 

Supplementing  those  remarks,  I  direct  your  attention  to 
Section  40  of  the  above  mentioned  article  and  part  -  Section  40  de- 
claring that  any  condition  existing  which  endangers  life  or  property 
is  declared  to  be  a  public  nuisance  and  the  B-ureau  may  abate  the  same. 
Therefore,  I  must  advise  you  that  it  lies  within  the  power  of  the 
Bureau,  not  only  to  inspect  any  premises,  but  also  to  remedy,  not 
only  any  violation  of  existing  Fire  Protection  Ordinances,  but  also 
any  condition  existing  on  premises  dangerous  to  the  public  patroniz- 
ing said  premises* 

(2)  Is  it  any  part  of  the  function  of  the  Bureau  to  de- 
termine what  kind  of  a  performance  is  within  the  meaning  of  the 
language  "theatrical  representations"  as  the  term  is  used  in  the 
Building  Code,  Ch-apter  i.  Article  18,  Section  640? 

The  answer  to  the  question  is  in  the  affli^aative,  but  the 
Bureau  cannot  act  arbitrarily  in  the  matter  and  should  have  some 
general  plan  under  which  "theatrical  representations"  would  come* 


ii;- 
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Section  560.  Chapter  I,  Part  II  of  the  Municipal  Code  defines 
a  theater  as  "a  bullolng  which  contains  seats  for  the  public,  and  to 
which  an  admission  fee  Is  charged,  aiad  In  which  movable  scenery  la 
used."  The  last  characteristic  woiild  seem  to  distinguish  a  theater 
from  other  places  of  assemblages. 

It  will  be  well  also  to  give  some  consideration  to  the  mean- 
ing of  the  teia  "theatrical  perfoimanoe"  as  used  in  Section  640, 
Chapter  I,  Part  II  of  the  Municipal  Code,  I  take  It  that  the  term  as 
used  In  the  Code  is  synonymous  with  the  texm  "theatrical  show"  or 
"theatrical  performance". 

In  the  case  of  STATE  v.  PENNY,  (Supreme  Court  of  Montana), 
111  Pac»  727,  the  court  said: 

"The  word  'theater'  as  iised  in  Section  8369, 
Rev.  Codes,  making  it  a  misdemeanor  to  keep  open  and 
maintain  a  theater  on  Sunday,  means  a  theatrical  per- 
formance or  entertainment  and  does  not  include  all 
shows,  though  a  'show*  includes  a  theatrical  perform- 
ance •  ^ 

The  Supreme  Court  of  Ohio  In  STATE  v.  FENNESSY,  10  Ohio 
State  Rep.  608,  heldt 

"A  musical  performance  Is  not  a  theatrical,  nop 
a  dramatic  performance  within  the  meaning  of  the  revised 
statutes  of  Ohio  prohibiting  any  theatrical  or  dramatic 
performance  of  any  kind  or  description  on  Simday," 

In  JACKO  V.  STATE,  22  Alabama  73,  74,  the  Supreme  Go\xrt   of 
Alabama  held  as  follows: 

"Although  the  term  'theater'  has  an  extended 
signification  and  comprehends  a  variety  of  performances, 
yet  it  is  conceived  that  all  which  It  does  legitimately 
comprehend  partake  more  or  less  of  the  character  of  the 
drama.  The  dramatic  performances  which  are  recognized 
as  belonging  to  a  theater  are  those  adapted  to  the  stage, 
with  the  appropriate  scenery  for  their  representation. 
The  stage,  with  its  machinery  and  appurtenances,  fonaa 
an  essential  element  in  the  definition  of  the  term 
'theater',  A  circus,  on  tho  other  hand,  has  no  stage, 
but  a  ring,  and  the  perfoimances  are  of  a  character 
that  can  take  place  in  the  circle.  In  the  absence  of 
the  stage  and  its  appurtenances.  A  license  to  keep  a 
theater  will  not  protect  one  who  by  contract  with  the 
licensee  exhibits  therein  feats  of  legerdemain  or 
slight  of  hand,  as  it  cannot  be  said  to  be  a  dramatic 
performance." 
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Webster's  New  International  Dictionary  defines  "theatrical" 
as  "of  or  part  of  a  theater  or  scenic  or  dramatic  representation 
as  'theatrical  performances',  also  resembling  the  .manner  of  dramatic 
performers." 

I  understand  that  the  reason  prompting  your  present  Inquiry 
is  that  it  Is  contemplated  producing  in  the  Dreamland  Rink  at  Post 
and  Steiner  Streets  in  San  Francisco  the  so-called  Ice  Follies  and 
the  question  arises:   Is  this  a  theatrical  performance?  Prom  infor- 
mation wliich  I  have  received,  and  which  I  believe  to  be  authentic, 
this  performance  consists  of  ice  skating  feats  which  take  place  upon 
the  ice  which  is  frozen  on  the  floor  of  the  auditorium.  No  stage 
is  used  in  the  performance,  nor  is  there  any  movable  scenery  used 
in  connection  with  the  affair.  There  is  no  spoken  dialogue,  nor  is 
there  anything  in  connection  with  the  performance  which  would  in  any 
sense  make  It  an  opej^a. 

Under  these  conditions  I  am  of  the  opinion  that  the  contem- 
plated performance  is  not  a  theatrical  performance,  nor  does  the 
rendition  of  the  perfoiroance  in  the  Dreamland  Rink  convert  the  build- 
ing into  a  theater. 

(3)  Is  the  Bureau  under  any  obligation  to  enforce  the  pro- 
visions of  the  section  "that  such  halls  shall  not  be  used  for 
theatrical  representations  on  more  than  tliree  consecutive  days  nor 
more  than  thirty  times  in  a  year?" 

In  the  first  place  I  will  state,  without  deciding,  that  there 
is  a  serious  question  if  tliis  is  a  valid  prohibition,  for  the  reason 
that  If  the  particular  hall  is  sale  for  three  consecutive  days  or  for 
thirty  times  a  year,  there  is  no  reason  why  it  would  not  be  equally 
safe  for  a  longer  period,  and  it  looks  as  if  the  provision  was  to 
prevent  competition  with  legitimate  theaters.  However,  so  long  as 
it  is  part  of  the  ordinance  and  the  courts  have  not  declared  it 
illegal,  a  duty  rests  upon  the  Bureau  to  enforce  the  provision. 

(4)  As  to  the  form  that  any  approval  given  by  the  IBureau 
for  the  uses  of  any  particular  premises  should  take,  you  are  advised 
that  the  head  of  the  Bureau  advises  me  that  at  times  when  an  appli- 
cation to  use  certain  premises  is  inade  to  the  license  department,  the 
latter  department  will  sometimes  receive  the  Bureau's  approval  by 
telephone,  but  immediately  follows  tMa  informal  approval  in 
writing. 
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However,  If  the  Fire  Commission  deems  it  proper,  it  may 
direct  the  Bureau  to  give  its  approval  for  the  occupation  of  any 
premiaes  in  a  more  foitnal  manner. 

Trusting  that  the  above  answers  the  questions  propounded, 

I  am 


Yours  very  tnily. 


CITY  ATTORNEY 


President, 

Board  of  Fire  Gocimissionara 


#i 
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May   3  1944 

SUBJECT:   ONLY  ONE  INSPECTION  FEE  LICENSE  NEED  BE 

OBTAINED  -  VfflERE  ONE  OWHIH   OPERATES  SEVE.RAL 
RESTAURANTS  ON  THE  SAME  PREIviISES. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  iollows: 

"The  Crystal  Palace  Market  Is  designated  as  1175 
Market  Street.   Operating  therein  are  two  restau- 
ants  owned  by  one  man,  Mr,  P.  Ingravallo. 

"It  is  his  contention  that  one  permit  from  this 
Department  is  sufficient  and  he  questions  our 
authority  to  demand  an  $10.00  inspection  fee  for 
each  place." 

OPINION 

The  pertinent  provisions  of  the  San  Francisco  Mtinicipal 
Code  are  found  in  Part  II,  Chapter  V,  Article  8,  sections  451  and 
452  thereof,  which  provide  in  part  as  follows: 

"Section  451  (a)    A  public  eating  place,  as 
defined  in  this  section,  shall  mean  and  include  eV^ery 
restaurant,  lunch  room,  tea  room,  soda  fountain, 
buffet,  ?:^rill  room,  lunch  counter,  dining  room;  dining 
room  of  hotel,  coffee  shop,  club,  and  every  other 
place  where  food  Is  sold  to  be  consumed  on  the  premises, 
and  all  kitchens,  commissaries  and  other  rooms  appiirten- 
ant  thereto  or  connected  thereto.  ^  -;<•  * 

"Section  452,       Every  applicant  for  a  permit  to 
conduct,  operate  or  maintain  a  public  eating  place  shall 
pay  an  annual  fee  of  $18,00  therefor." 

On  December  16,  1932,  I  had  occasion  to  render  an  opinion 
to  your  department  on  this  same  general  subject  matter.   At  that 
time  you  asked  whether  an  owner  who  op. rated  two  or  more  public 
eating  places,  as  for  instance,  a  soda  fountain,  a  coffee  shop  and 
a  dining  room  in  one  hotel,  should  be  compelled  to  pay  for  a  permit 
for  each  of  these  three  operations  or  whether  one  permit  would  be 
considered  sufficient?   The  same  ordinance  was  there  involved,  as 
is  presently  under  consideration,  (except  that  the  amount  of  the  fee 
has  been  Increased).   I  then  held  that  where  a  person  at  one  loca- 
tion (such  as  an  hotel)  conducts  or  operates  a  soda  fountain,  coffee 
shop,  and  dining  room,  that  one  fee  only  is  required.   I  believe 
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this  opinion  to  be  sound.   Therefore,  on  a  parallel  of  reasoning, 
where  one  man  operates  two  restaurants  (under  the  same  roof)  in 
one  market  -  the  payment  of  only  one  inspection  fee  should  be 
demanded  of  him. 

You  are  therefore  advised  that  the  payment  of  only  one 

inspection  fee  should  be  demanded  of  Mr,  P.  Ingravallo,  whom  you 

state  operates  two  restaurants  at  the  premises  known  as  the  Crystal 
Palace  Market  at  1175  Market  Street. 


Respectfully  submitted. 


CITY  ATTORNEY 


To: 

Director  of  Public  Health, 


^6~So 


May  3 ,   1944 


StfBJECTt     PlspoBltlon  of  fi«corda  of   Public    .t«lfftr«  I>«p«rt3B*©nt, 


D»&r  Sirt 


tovt.  hav«  r»qu«8t#d  njy  approval  of  the  d««truction 
of  tiie  following  p*p6rst 

1*.    lH4plle*te  copy  of  «iaploy©«  payrolla  «n6  tisie  rolls 
ittore  than  five  y«6rs  old. 

2,     Dttplicat«   copy  of  warr&nt«   Issued  to  relief  recip- 
ients durimi  tiio  p«rio^,  frosa  C«pteaber  1S40  to  Jun» 

3*      Papers  ooat«ln«<S  in  "financiel  envelopea''  of  Ih© 
iHibllc  ^?«lfa3?«  l;epiirt}?ient  ecti  its  procecsfi^eors,   the 
County  Welf«i»e  Lepartaent  and  ttys  City  risergeaey  Kelief 
Coaenittee,   itemised  as  follo\t«t 

"1»     A  earl^dn  copy  of  dach  warrant  l««ii.<t4 
on  the  caee* 

2»       ii  copy  of  til*  bill   for  milk  delivered 
In  kind  on  ths  caee. 

S,       A  copy  of  any  prescriptione  «rhlch  »epe 
authorised  for  tlie  case^ 

4«       fb»  autiioriaation  form  on  which  tolcsna 
or  tickets  vere  issued* 

9m     A  copy  of  any  relief  or^Sers  for  goods  or 
aervlcee  which  were  leaued  on  the  case*     To 
ti  is  copy  of  the  relief  order  l&  fttteohed  tlric 
«©cial  «i>orker»«  «uthori«atlon  for  tne  relief 
order  •*♦ 

You  state  that  all  of  the  p^p^re  in  said  financial 
envelopes  are  more  ttisn  five  yeara  old>  anci  that  the  i/epart- 
ment  saaintains   other  original  records  froia  wliich  it  may  obtsl  n 
"information  as   to  the  proof  of  the  amotant  of  aid  giiBited  on 
any  individual  case"*     You  li&ve  also  informed  mt   that  the 
pap^.^rs  in  said  fixxancial  envelopes  do  not  constitute  any  part 
ef  the  ease  histories* 


c« 


follows  t 


1,     tuplloatc  copios  of  earijplojoe  pfiyroXla  mxc.  tisae   rolls t 
Seetlon  4041*39  of  thtt  ^olitloal  Code  reade  as 

*7b«  Board  of  i^up^rvisijrs  in  sfteh  cstmty  a*y»   in 
its  dlscrotioja,.  authorise   tb»  clostruotlon  or  dispos- 
ition of  &n|^  duplicfiits  rseorS,   p&p«r,    oz'  doeuuaont, 
other  than  tha  original  thereof,    tk©  original   of 
w£iileh  i£  in  tha  fil<»6  of  any  ol fleer  or  depftrtaent 
of  t^  county  ikn&  is  mors  ihsn  fivs  ysftrs  olS» 

■l!fe«  Board  of  S>uj?«rTl«ors  a«y,   in  its  discretion, 
authorise  the  destruction  or  dieposition  of  &ny 
record,   paper,   or  docvusent  wJiich  is  more  th&n  five 
yeers  old  and  wnich  efts  preparec!  ov  r©c«ived  piireoent 
to  s  county  ordlri^nca  or  in  &nj  menner  other  thai 
pursuant  to  &  St«te  ste^Ltet** 

Section 328-  i*©rt  1  of  the  San  Francisco  .cxmlcipal 
Code  provides! 

*Vaty  department  heed  &s  defined  in  Section  20  of  the 
Cherter  is  euthorlaed  to  destroy  or  other^iise  dis- 
pose of  useless  ;ntp«rn  of  sue^ii  dep&rta»nt  five  (S) 
years  after  x'eC'Sipt  thereof  and  after  t^  ey  have 
served  their  purpose  ard  ftr'«  no  lonssr  required. 
Tlie  Controller  sh&ll  approve  for  such  departoient  th» 
destruotion  or  preservation  of  papers  relating  to 
financial  aattsra,     ihe  City  attorney  slaall  also 
instruct  ddpiO'tment  heads  on  ciestruction  of  papers 
will  oil  f^y  have  legal  sii;;nificancet     fbe  retirement 
lioard  aii&ll  supervise  tiie  deati^uctleai  or  preservation 
of  payroll  cheekily   tlse  cards,   etc,,   and  on  request, 
payrolls,   tiae  cards,   etc.,   shall  be  delivered  to 
said  Ketlre^ient  Boards" 


I  tm  of  the  opinion  that  the  duplicate  copious  of 
•aiployee  payi^lls  and  tlae  rolls  more  than  five  years  old 
h&ve  no  le^^^   slijnif Icance*      you  are  accord irvAT  ^"^ vised  that 
\mder  the  tutiiority  oX   the  ebove   quoted  sections,    you  assy 
destroy,    or  othsrwise  dispose  of,   esme  if  the  orlsinsls  are 
in  the  flle»  of  any  officer  or  department  of  tl'je  County, 
you  obtain  tbm  approvsl  of  the  v-,».itroller,   anc   such  aostruetion 
or  disposition  is  supervised  by  the  Ketiraraent  Board. 


s. 


2,     pupllcattt  coplog  of  »err&ntgt 

Th«  dupllo«L«  copies  of  w&rr&nte  iaauad  to  reliof 
r«clpl«nt«  sr«  not  flvo  years  old,     Conaeqtienfcly,    th»jr«  Is 
no  statutory  authority  for  daatructiori  of  tjuch  rwcof  ds,    and 
you  ©r«  ftdvlsod  ti*£t  tl3«y  may  not  bo  d«iitroy0<a  at  this  time. 

S,     ?ep«rs  in  financial  env#lop«aj 

If  «iny  of  the  p«pars  in  I  be  fin&RClal  ©nvelopaa 
eonstitut*  eny  p&o't  of  ti^o  oass  histories  &Qd  &r«  uot  ftcootuit* 

ing  records,   dostracslon  or  dispoBltir>n  iJUcr^of  aoai.d  ba 
governed  b/  lioction  25U7  of  tiia   ;vQlfar«  tiiK;   Instiwutton*  Cade 
(Stats.  1943j   Cii.  72ii,    p.  S480).     ilawov«r,    in  view  of  your 
8tateji«st;  t>mt  thesd  p«p0>rs  ar«  not  part  of  th«  caso  histories, 
their  dsetruction  or  disposition  is   :s;ovorned  by  seotiont  of 
tlifi  foXliioal  God5»  &.nd  tho  -i^&a  i^'rariclooo    '.unicipal  G^d«# 

iiaclioiri  40Cv-a  .>r  ch^*   i'olitlo*iX  C'ii«a«  r«*da,    in  pert, 
&s  followas 

'^'J'Ho  oo"Xit7  .-.avditor  anfi  co'onty  t^«aa\u^«sr  si&y  dees  troy 
any  county  ci&lm,    salai*/  w*irrant,   achool  warrant  or 
RJiy  other  p«;?«r  or  papers   iaaued  as  a  vo»aei»r  whera 
a  p«ir£&tja<:nt  rooor^  baa  b««n  /a&da  In  books  covorln^^ 
tba  itecss  for  which  tha  voiicher  or  p»p9T  b&»  b&«n 
issued,    ond  which  TOuch«#x»  or  i>ap«r  is  tsar-e  th^-n  five 
y«ar»  oiaj.    .,....« ,•• 

Itw  original  authorization  fonas  raftjrrod  to  in 
itams  four  an^  flv«,   n^ta^ely,    for  tokens  or  tJckata  f.nd  for 
relief  ordors,   feppct.r  to  cc?.ii3  within  tiiii  term  ''voucher"'-  aa 
uaed  tn  aaid  3©ctton  40^6-a,    of   las  Political  Cooe,   and  <3o- 
finefi  in  iilick»e  Lb«  .ictic»as.rys 

''...TViie   terai  'voucfeM&r'  wU®!*  ueocl  lit  ooan^otioa  aitJa 
tiie  disburpo.'jicircs!  of  sunoya,   Impliea  *cck)  srritton  or 
printed  inst.r-u;,-»eat  In  tha  jE*fcture   of  a  r«fcoeipt,  note, 
account,   bill  of  particulars,    or  soaje tiiiij^::  oi    tku&i* 
character  which  eriossfs  Oft  »i:ifet  accoumt  or  by  mhi&t 
s.utriOrlty  a  particular  p«s.y55«snfc  has  been  Ristlo,    uxid 
wiaich.  jaay  fee  ^opt  or  f ile<i  tisfay  by  the  p&rty  y^c«iT- 
in^-  ic,   for  tils  owti  c^rivenifinco  or  protection,    or 
that  of  the  public," 

Cr^nssqucntly,   unless  a  p*?rrifincnt  r<5oor<5,    such  as 
raQ[\iir«fd  by  f:«ction  409i>-a  of  tm,   ,- ©lit leal  Code,  hac  b<s©n 
!n&£e,    thu  cuthoriaations  rslorrad  tc/lte«*s  f^tir  ano  five  ssay 
ttot  be  deffltro>od«  in 

The  provieione  of  Section  4041.39  of  tLe  Folitical 


4* 


Code,   fend  Section  3ra,    P&rt  I,    of  th«  Sen  Francisco  liunlci- 
pftl  Cod«,   «uti.oris«   th&  dftatructlon  oX  th<s   copies  of  th« 
warr&nts,  ailk  bill*,   prescriptlona  cuad  relief  orders  fc«* 
goode  and  strvlcds,   wriXoL.  &ra  mors  then  fiv«>  yv&rs  old* 

In  view  of  t-^«  original  r«eorfie  froja  wJilch  proof 
of  tlt9  R:no\int  of  aid  i;raflt«<5  in  any  imiiviGuci  c£s«  »ay  b« 
obt&ined,   de*cHb«6  in  youi'  l&ttiiv  of  Jfrrch  23,  1044,    I  tua 
of  the  opinion  th«t  tJie  ebove  ;a«ntionsd  oopi»8  li«vo  no  logRl 
signif  lc«aic«#     you  bp«  aecoJ'cUnt;!;-  iu3viB©d  that  upon  obt^  a- 
tnj>  ':i>a  apj»rov«Ll  of  ttic  Controllar,   suoii  eopi«fi  atfey  »« 
destroyed. 


r\€^apectfuliy  sub:Kitfe«d, 


"City  A'ttor-tiey 


T05        Diroctoi-*,    >niblio   v.^XXsre  L«i*rt;!!j»nt 
OCt       <JOiit;:t»oil<iy 
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d^'^y 


May    5    1944 

SUBJECT:   Voting  Powers  of  Ex-Officio  Members 
of  the  Art  Coramlssion. 

Dear  Sir: 

I  am  in  receipt  of  your  letter  reading  as  follows: 

"Mr.  Edward  L,  Frick,  President  of  the  Art  Commission,  has 
directed  me  to  ?/rite  you  for  a  formal  written  opinion  as 
to  the  voting  powers  of  the  ex-officlo  members  of  the  Art 
Commission. 

"In  September  of  1934,  I  discussed  this  matter  with  you, 
at  which  time  you  told  me  that  the  ex-officlo  members, 
namely  of  the  Park  Commission,  the  deYoung  Museiim,  the 
Legion  of  Honor,  the  City  Planning  Commission,  the  Library 
and  the  Mayor  did  have  a  vote  as  members  of  the  Art 
Commission, 

"Commissioner  Bufano  now  contends  that  the  ex-officio  mem- 
bers should  not  have  a  vote,  and  that  the  by-laws  b» 
amendod  accordingly, 

"In  order  to  clesir  up  this  matter,  the  Commission  would  be 
grateful  for  your  opinion." 

OPINION 

I  cannot  a^ree  with  Mr,  Bufano' s  contention  as  set  forth 
in  your  letter  above  quoted.    An  Ex-Officio  member,  unless  the  law 
states  otherwise,  is  just  as  much  a  member  and  entitled  to  all  the 
privileges  of  membership  on  the  conmisaion  as  any  appointee  thereto. 

Section  45  of  the  Charter  deals  with  the  Art  Commission 
and  provides  that  it  shall  consist  of  ten  members  appointed  by  the 
Mayor  and  six  ex-offlcio  members,  stating  who  are  the  ex-offlcio 
members.  An  ex-offlcio,  as  I  have  already  said,  has  all  the  authority 
of  an  appointed  member  and  all  "ex-officio"  means  is  that  the  person 
retains  his  membership  by  reason  of  the  particular  office  which  he 
is  holding.   For  instance,  the  Chairman  of  the  Public  Library  is  a 
member  of  the  Planning  Commission  because  he  is  the  Chairman  of  the 
Library  and  so  on  with  th©  rest  of  the  members. 

It  is  to  be  noted  that  there  is  no  prohibition  contained 
in  the  sections  of  the  charter  dealing  with  the  Art  Commission, 
which  provides  that  the  ex-offlcio  members  are  to  serve  without  vote. 
As  a  matter  of  fact,  it  would  be  almos  t  an  idle  act  to  place  them  on 


the  Commission  and  have  them  sit  idly  by  and  not  permit  them  to 
have  any  hand  in  the  alfalrs  of  the  Commission, 

If  it  was  the  intention  of  the  charter  framers  that  these 
particular  members  should  not  have  a  vote,  it  is  my  opinion  that  they 
would  have  aaid  so*  for  note  section  25  of  the  chai'ter,  wherein  the 
Mayor  la  .riven   a  seat  in  the  Board  of  Supervisors  and  in  any  other 
board  or  commission  appointed  by  him,  but  this  particular  section 
specifically  provides  that  this  privil©:',e  shall  be  without  vote* 

Also  by  section  60  of  the  chai'ter  the  Chief  Administrative 
Officer  is  give  a  voice  in  the  Board  of  Supervisors  but  it  is 
specifically  provided  that  he  shall  have  no  vote* 

Section  159  of  the  charter  dealing  with  the  Retirement 
Board  provides  that  both  the  President  of  the  Board  of  Supervisors 
and  the  City  Attorney  shall  be  members  of  the  board  and  there  is  no 
prohibition  against  them  voting  on  such  propositions  as  the  Board 
considers. 

Therefore,  it  is  my  opinion  that  if  the  charter  framers 
desired  to  prevent  Lhe  ex-officio  members  of  the  Art  Commission 
Irom  voting  on  matters  ur3der  consideration  bji  th©  Commission,  they 
would  have  so  stated  in  the  charter  and  not  having  done  so,  you 
are  advised  tiiat  the  ex-cfficio  members  have  the  same  right  to  vote 
as  have  the  other  menbers  of  the  Commission, 


Respectfully  submitted, 

CITY  ATTORNEY 
To;   Art  Commission 
#1 


<is-iit 


mj  IZ,  1944* 


SUBJECTS     Co^ip«a«atlcm  of  ifoch-Oerti floats  i<^}lo^r«6a 

of  l'h»  Board  of  is^eatiaa  wlio  did  not  Wortc 
on  Qood  I'^rlday* 

Yhl»  off  lot  1»  in  receipt  of  youa*  revest  for  an  oolnicai  &« 
f  oXlo«i « 

MSEapSSSSfB* 

"will  you  plMiB*  Inf carta  xm  iliether  op  not  ncm.-oer~ 
tiHo&t«d  03aploy©e»  of  tii©  B«ipd  of  .:duoaation  iribo  hav«  txio&i 
grant«d  a  holiday  cm.  c^ted  Friday,  April  7,  1944,  are  «ci-> 
tltlad  to  ba  paid  for  that  day,  and  whether  or  not  the  s^e- 
ratary  of  tha  cItII  ''arvloe  Cosiadssion  liaa  la^sil  coAtliority 
for  approval  of  sueti  x>ayr«ll  Itoiat." 

Z  «B  aasuadng  that  ;j,9u  apafor  to  astployaaa  who  are  ()aid  a  regular 
montJrily  aalary*     t  have  axeusilnad  the  elmrtor  ar^  all  of  tha  ordlnaxioaa 
flooring  tharafran.  In  aaauM^ion  with  civil  aarvlaa  and  t}im  ffl»ndar<l- 
is&atic»ai  of  tbe  salariaa  of  nan-eartifieatad  asspleytaa  of  tha  San  Frm^ 
cieeo  Uniflad  3c^ool  liatrlet. 

X  hava  t>aan  unabla  to  looata  any  apaaifio  provlaloa  of  aitbor 
tha  ehartar  or  tbo  ordinaneaa  tidsdah  proiridaa  that  whan  tha  B<mrd  of  Bd-» 
ueatioa  rli^iftly  or  wrongly  daelaraa  a  aoaolal  holiday  that  tha  non- 
aartifioatad  anployoaa  of  tba  fson  Franoisco  unifiad  school  ristrlot 
ahall  auffar  a  doduetion  in  thair  laonthly  aalarlaa* 

t^inoa  thara  ara  no  laws  vhieii  provlda  for  tha  daduetlon,  the 
law  with  xagard  to  tha  relational^lp  battwaa  smatar  and  amrvant  ia  affoct* 
iva«     ilbia  ralationis^blp  ia  foiuadad  u  on  contraot  and  whan  a  aarvant  ia 
hirad  on  a  j^ooithly  tNnaia  at  a  stlpulatad  salary  ha  ia  antitlad  to  ba 
j^d  on  tlmt  baaia,  Irraapaotlva  of  tha  whima  or  eaprieaa  of  hia  dBiplo7»r« 

Saoi        mmtQlSB  3001,   3002  of  tha  LABOR  COEB, 
88  C.   J,  17G* 

ThM^fora.  in  vlaw  of  tha  ffeot  that  the  failure  to  work  on  dood 
fSHLday  waa  laTolxmtary  (m.  tha  part  of  thosa  non-cartific&tad  msaplojees  of 
tba  San  i^'ranaiaco  iiilfiod    chool  liatrlot,   i  em  of  tha  opinion  that  thaae 
ao^loyaaa  vho  wara  unabla  to  work  on  that  day  throu^  no  fault  of  their 
om  bai»iuae  of  tba  daelaration  of  a  i:oliday  by  tha  lioard  of  Bduoation, 
should  not  saf  iar  any  salary  d^uotlon* 

Consaqxjontly,  tha  ^^eratary  of  tha  civil  Sarvioa  Coe^ilaaloa  baa 
leoal  authority  for  tha  approval  of  tha  payroll  itasa  involvad* 

Koapaatfolly  auteittady 

Civil  Sarvioa  CaiBslaaioa  CITY  JiSPimWSt 

CO  -  Controller   -  Board  of  i^dbaaatioa 


i:ilt 


June  2,  1944 


SUBJECT:   Position  of  Regl«tz»ap  of  Vot»pi. 

r«ar  Sirt 

Thit  office  is  in  receipt  of  your  recent  request  for  sn 
opinion  es  follows t 

REQUEST 

"tierewlth  ere  copies  of  oiMamunioetions  exchanged 
between  Ben  G«  &line«  Director  of  Finsnee  end  Records* 
end  Csmeron  King,  Heglstrsr  of  Voters*  relstive  to  the 
question  es  to  whether  the  Registrar  is  subject  to  the 
adalnistratiTs  supervision  of  the  Director  of  Finance 
and  Records* 

■will  you  please  give  »«•  an  opinion  at  as  early 
a  date  as  convenient  on  the  following  points: 

"I.  Is  the  office  of  the  Registrar  of  Voters 
a  subdivision  of  the  Bepartaent  of  Finance  and  Becordst 

*8«   Is  the  Director  of  Finance  and  Records 
responsible  to  the  Chief  Administrative  Officer  for 
the  adttinistration  of  the  r<epartaent  of  Tinanoe  and 
Records,  including  the  office  of  the  Registrar  of 
Voters? 

**3*  Is  the  Director  of  Finance  and  Records 
the  'appointing  officer*  with  regard  to  the  office  of 
the  aegistrar  of  Voters?" 

QPIHIOI 
Section  61  of  the  San  Pranclseo  Charter  reads  in  part  as 


follows* 


"From  and  after  twelve  o'clock  noon  on  the  8th 
day  of  January*  193S*  the  funetions*  activities  and 
affairs  of  the  city  and  county  that  are  hereby  placed 
under  the  direction  of  the  chief  adsiinistratlvo  officer 
b^  the  provisions  of  this  charter*  and  the  powers  and 
duties  of  officers  and  anployees  charged  with  specif le 
jurisdiction  thereof*  shall*  subject  to  the  provisions 
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of  ••etlon  S  and  •aetion  20  of  this  eh«rter«  be  allo- 
eftt<id  by  the  eki«f  ateinletratlve  officer,  among  the 
following  departments} 

•DEPARTt^EOT  OF  FIWAKCB  AMD  RKCORr/S,  which  shall 
include  the  functions  and  personnel  of  the  office  of 
tax  eolleotor«  registrar  of  voters^  recorder»  coimty 
clerk  and  public  acbBini8trator»  and  shall  be  acteiai- 
stered  by  a  director  of  finance  and  records  who  shall 
be  appointed  b^  the  chief  adainistrative  officer  and 
hold  office  at  his  pleasure   The  public  adninistrator 
shall  appoint  and  at  his  pleasure  may  remove  an  attor- 
ney who  shall  be  paid  an  annual  salary  of  eight  thousand 
dollars  (|B,000)«   He  may  also  appoint  such  assistant 
attorneys  as  may  be  provided  by  the  budget  and  anrmal 
appropriation  ordinance*" 

From  an  examiiuition  of  the  prof^ieions  of  Section  61 
It  may  be  readily  determined  that  the  office  of  Registrar  of 
Voters  is  a  subdivision  of  the  Department  of  Finanee  and 
Records  of  the  city  and  county «  since  the  office  of  the  Regis- 
trar of  Voters  is  specifically  designated  in  Section  61  as 
being  under  the  control  of  the  Department  of  Finance  and 
Records. 

This  is  so  notwithstanding  the  lan^/uage  contained 
itt  Section  17$  of  the  charter*  to  the  effect  that  '^the  eon- 
duet*  aanagement  ac^  control  of  the  registration  of  voters* 
and  of  the  holding  of  elections,  and  of  all  matters  pertain- 
ing to  elections  in  the  City  end  County  shall  be  'exclusively 
in  the  Registrar  of  Voters***  as  this  language  does  not  state 
thst  the  administration  of  the  office  of  ttte  Hefeistrar  is  under 
the  exclusive  control  of  the  Registrar.  To  hold  otherwise 
would  be  to  introduce  into  Section  173  a  factor  which  does  not 
exist*  and  in  effect  to  remove  from  Section  61  certain  very 
definite  and  exact  language  to  the  effect  that  the  office  of 
the  Rejiistrar  is  included  ia  the  Department  of  Finance  and 
l^ecor^e* 

Had  the  charter  framers  desired*  they  might  well 
have  added  to  Section  175  laniuap;e  to  the  effect  that  the 
office  of  Re£i»trar  is  exclusively  under  the  management"  and 
control  of  the  Registrar.  They  mif^t  even  have  made  the  office 
of  Refr^istrar  of  Voters  a  separate  department.  They  did  not  do 
either.   Moreover,  the  language  contained  in  Section  61  which 
places  the  office  of  the  Registrar  vinder  the  leoartment  of  Finnnce 
and  H&cords  does  noi  in  any  wise  Interfere  with  the  "conduct, 
management  and  control  of  the  Registrar  of  Voters*  and  of  the 
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holding;  of  eltctions  and  ftXl  other  matters  p<»rtalnlng  to 
•laetioiui." 

From  an  •xaainatioa  of  S«etloa  61  It  may  also  b« 
readily  d«t«mlnad  that  the  Director  of  Finance  and  Reoorda 
la  reapoaaible  to  the  Chief  AdminiatratlTe  Officer  for  the  ad* 
alnlatratloa  of  the  Department  of  Finanee  and  Keeorda,  includ- 
ing the  office  of  the  Reglatrar  of  Votera^  since  no  other  reaaon- 
able  eonatruotion  ean  be  placed!  on  the  language  uaed  by  the 
charter  frasiers. 

Section  20  of  the  Charter  provides  that  each  appoint* 
ive  department  head  ahall  be  im  edlately  reaponaible  to  tlie  Chief 
Administrative  Officer*  or  each  board  or  oommlasion  as  the  eaae  aay 
he«  for  the  adjoinistration  of  hia  department.   Section  20  further 
provides  that  each  department  head  shall  act  as  the  "appointing 
officer"  under  tfce  civil  aervice  f^ovialons  of  the  Ciiarter.  aat 
Section  17S  of  the  Charter  provides  that  the  regula  r  and  temporary 
forces  under  the  Registrar  shall  be  appointed  by  him,  subject  to 
the  Civil  &erviee  provisions  of  the  Charter. 

The  question,  therefore,  arlaes  with  regard  to 
whether  Section  173  governs  over  Section  80.  At  first  blush 
it  alght  sppear  that  Section  17?  taakes  the  Registrar  the  "ap- 
pointing officer",  as  this  tena  is  defined  In  the  Charter.  How- 
ever, when  the  provisions  of  Section  175  are  carefully  exaained 
it  will  be  noted  that  while  thla  latter  Section  i^ives  the  Regis- 
trar the  power  to  appoint  the  regular  and  temporary  forces  under 
the  Hegistrar  it  does  not  make  the  Registrar  the  "appointiitg  of- 
ficer". 

In  this  connection.  Section  175  reads  as  follows t 

"The  regular  and  temporary  foiroes  under  the  registrar, 
and  the  t«aporary  forces,  shall  be  appointed  by  hia 
subject  to  the  civil  service  provisions  of  this  charter." 

Section  20  aakea  the  Director  of  Finance  and  Hecorda 
the  "appointing  officer"  in  clear  and  precise  language,  giving 
hia  the  power  of  disciplining  and  reaoval  of  officers  and  employeea. 
You  will  note  the  follewing  language  contained  in  Section  20t 

"He  sLall  act  as  the  * appointing  officer*  under  the 
civil  service  provisions  of  tkis  charter  for  the  appoint- 
ing, disciplining;  and  removal  of  such  officera,  assistants 
and  eaployees  as  may  be  authorised.   On  the  written 
reeoBiaendation  of  the  department  head  concerned  and  the 
approval  of  the  chief  administrative  officer,  board  or 
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coranlssion  to  whcmi  auoh  department  head  is  reaponslble, 
the  head  of  any  utility,  institution,  bureau  or  other 
subdivision  of  such  departnent  may  be  desifinated  as  the 
'appointing  officer*  for  such  utility,  Institution, 
bureau  or  other  subdivision.   Non-civil  service  appoint- 
ments and  any  temporary  appointments  in  any  department 
or  subdivision  thereof,  and  all  removals  therefrom  shall 
be  made  by  the  department  head  or  bureau  head  desig- 
nated as  the  appointing  officer  only  with  the  approval 
of  the  chief  administrative  officer  or  the  board  or 
eoiulssion  in  charge,  as  the  case  may  be*** 

Section  175,  as  you  have  observed,  merely  gives  the 
Registrar  the  naked  and  limited  power  to  appoint.   It  does  not 
make  him  the  "appointing  officer"  with  the  right  to  discipline  and 
rwmove  as  provided  In  Section  20* 

The  only  sound  conclusion  that  may  be  drawn  as  the 
result  of  an  analysis  of  the  provisions  of  Section  173  is  that  the 
Registrar  is  given  no  more  than  the  minor  right  to  appoint  subject 
to  the  civil  service  provision  of  the  charter.  This  view  is  en- 
tirely consistent  with  the  balance  of  the  provisions  of  the  charter* 
To  take  the  position  that  Section  173  governs  over  Section  20  re- 
quires the  reading  Into  the  charter  of  language  that  does  not  exist, 
and  also  requires  the  Ignoring  of  the  whole  charter  scheme  as  set 
out  in  Sections  20  and  61,   Had  the  charter  framera  Intended  to  make 
the  Registrar  the  appointing  officer  with  respect  to  his  office, 
they  could  easily  have  done  so  by  the  use  of  appropriate  language. 
This  they  failed  to  do, 

1^  attention  has  been  directed  to  the  rule  that  a 
special  provision  of  the  charter  governs  over  general  provisions. 
This  is  the  law,  but  in  the  instant  situation  the  special  language, 
claimed  to  be  effective.  Is  not  Inconsistent  with  the  general. 
However,  in  any  event,  this  rule  must  be  reasoxiably  applied,  and 
to  attempt  to  make  it  effective  here  would  destroy  the  whole  charter 
scheme* 

In  this  connection,  in  Department  of  Motor  Vehicles 
vs.  Industrial  Accident  Commission,  14  Cal,  {2d}  189  at  195, 
the  Court  said: 

"This  conclusion  is  in  accord  with  such  general 
rules  of  statutory  constzniction  as  'where  the  language 
of  a  statute  is  reasonably  susceptible  of  two  construc- 
tions, one  of  which  in  application  will  render  it 
reasonable,  fair  and  hannonious  with  its  n anlf est  pur- 
pose, and  another  which  would  be  productive  of  absurd 
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cons«quances«  the  fonner  construction  will  be  adopted** 
(23  Cal,  JtiT,  sec*  140,  p,  766);  and  »if  certain 
provlaiona  are  repugnant,  effect  ahould  be  given  to  those 
which  best  comport  with  the  end  to  be  accooiplished  and 
reader  the  statute  effective,  rather  than  nugatojry*. 
(23  Cal.  Jur*,  seco  133,  p«  759*)" 

la  view  of  the  foregoing,  I  answer  yo\ar  question 
as  follows: 

1.  The  office  of  the  Registrar  of  Voters  is  a 
subdivision  of  the  Department  of  Finance  and  Records* 

2*  The  Director  of  Finance  and  Records  is  responsible 
to  the  Chief  Administrative  Officer  for  the  administration  of  the 
Department  of  Finance  and  Records,  including  the  office  of  the  Regis< 
trar  of  Voters* 

5*  The  Director  of  Finance  and  Records  is  the 
"appointing  officer"  with  regard  to  the  office  of  the  Registrar 
of  Voters, 

However,  In  rendering  this  opinion  I  desire  to  call 
attention  to  the  fact  that  the  conduct,  management  and  control  of 
the  rer^stration  of  voters  and  of  the  holding  of  elections,  and  of 
all  matters  pertaining  to  elections  in  the  elty  and  county  is  ex- 
clusively in  the  Registrar* 


Respectfully  submitted. 


CIlTf  ATTORNEY 


TOs 

Chief  Administrative  Officer, 


5j>-/*f 


June  17,    1944 


S OBJECT!      In  tho  Matter  of  the  Payment  of  a  Reward  for 

Meritorious  Conduct  to  jpatrol  Special   Officer* 


Qentleiaent 


You  have  advised  mo  at  the  present  tiiae  that 
under  the  authority  ^iven  to  yoiir  Coiamission  under  Section 
55.11  of  the  Ctiarter,   you  are  rewarding  several  moiahers  of 
the  Department  for  meritorious  conduct  during  the  past  year* 
Araon^^  tiiose  wiiom  you  deem  entitled  to  the  reward  is  a  patrol 
special  officer,   and  you  ask  if  it  is  permissible  to  grant 
him  ti;d  reward  on  the  same  basis  as  it  is  granted  to  the 
regular  moinbers   of  the  Department, 


OPINION 


Section  35.11  reads  as  follows: 

"On  the  reooaaaendation  of  the  Chief  of  Police  the 
comaission  may  reward  any  raembor  of  tiie  department 
for  heroic  or  meritorious  conduct,  the  form  or  amount 
of  said  reward  to  be  discretionary  with  the  coramiseion, 
but  not  to  exceed  one  month's  salary  in  any  one  ins  lance." 

The  previous  Section  of  the  Charter,  that  is  36.10, 
provides: 

"The  Police  Conimlsaion  laay  appoint  patrol  special  officers 
and  for  cause  may  suspend  or  disniiss  said  patrol  special 
officers  after  a  hoarini.;  on  oharj^es  duly  filed  with  the 
coffiaiisslon  and  after  a  fair  and  impartial  trial." 

I  understand  that  luidor  the  rules  of  your  coiamission, 
the  patrol  special  officer,  er:iile  serving  in  the  department,  is 
subject  to  all  the  xn^les  governing;  the  regular  mombere  of  the 
department.  He  takes  the  same  oath  as  they  do,  and  niust,  under 
the  rules  of  the  departpsnt,  arrest  any  parson  detected  in  the 
commission  of  a  crime  while  he  is  in  discharge  of  his  duties. 
True,  he  is  not  paid  by  the  City,  but  he  derives  ail  the 
authority  he  has  from  the  City  Charter  and  from  the  rules  of 
your  coBimission. 
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Further  than  that,  Coot ion  172  of  the  Cherter, 
which  deals  with  compensation  insurance  payments  to  employees, 
provides : 

"J very  petrol  special  police  officer,  as  referred 
to  in  section  35  of  tliis  cliarter  siiEll  be  entitled,  under 
this  section,  to  the  beneflte  of  such  compensation  law, 
if  injured  while  perforrslnt;  Pe^rular  city  end-  county  police 
duties,  which  stiall  include  only  duties  performed  while 
preventing  the  coimnisslon  of  a  crime,  or  while  apprehending 
the  person  or  persons  commit  tin;;;  such  crinie,  and  shall  not 
include  duties  of  any  character  performed  for  private 
employers  either  on  or  off  the  preraises  of  such  employers, 
provided  tlmt  no  payments  shall  be  made  under  this  para- 
graph in  the  event  that  the  patrol  special  oITicer  shall 
receive  the  bonefits  of  such  compemation  law  from  any 
other  source," 

It  would  therefore  appear  that  a  patrol  special 
officer  is  a  maimer  of  the  department  in  every  respect  with 
the  exception  that  he  is  not  compensated  by  the  city,  nor  is 
he  allowed  tJrie  opportunity  for  promotion  from  one  rank  to  she 
other  in  the  department.  However,  it  appears  to  me,  in  the 
matter  of  appointments  and  promotions  in  the  department, 
where  the  word  "department",  or  member  of  the  department,  is 
used,  it  is  used  in  a  broader  sense  than  it  is  used  in  Section 
35,11  and  refers  to  the  internal  workiajs  of  the  department 
rather  thsm  any  dealin^rs  between  the  department  and  the  public, 
^ils  contention  is  very  much  stren/^thened  by  the  lant^iiage 
contained  in  Section  172  of  the  Charter,  above  quoted,  which 
gives  to  the  patrol  special  officer  practically  the  same  rii^hts 
and  privileges,  as  far  as  pensions  and  retlreraente  are  concerned, 
as  are  given  to  the  regular  officer, 

Thare  is  rather  a  dirth  of  authority  on  this  part- 
icular subject,  that  is,  what  are  the  rights  of  a  special  police 
officer,  but  l  direct  attention  to  trie  case  of  l^ja;i  v.  Pompa, 
105  Gal,  App,  496,  This  case  dealt  with  the  liability  of  a 
special  officer  for  snotinti  a  bystander  while  makin^  an  arrest. 
In  coBBaenting  on  the  law  in  the  case,  the  Court  said; 

"It  has  been  frequently  held  under  statutes  similar  to 
the  above  quoted  that  special  officers  appointed  are 
to  derive  all  their  powers  from  the  appointment  made  by 
the  civil  authorities,  here,  by  the  governor  of  the  state. 
The  authority  to  toake  arrests,  with  which  plaintiff  was 
clothed  was  in  terms  given  by  the  statute,  and  in  no 
sense  can  bo  said  to  arise  from  the  relation  of  mvster 
and  servant,  or  principle  and  agent,  between  the  special 
officer  and  the  company  at  whose  application  he  was  comm- 
isslonod,  and  the  fact  that  he  is  to  serve  at  the  expense 
of  such  cosnpany  does  not  alfect  his  status  as  a  police 
officer," 
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X  understand  that  the  reward  Is  to  be  given  to  the 
patrol  special   olTlcer  for  his  meritorious  conduct  wtxile 
performing  the  same  service   that  the   regular  pfctroluien  In 
the  department  perform,     vvhile  performint;;  this   particular 
service  he  undoubtedly  was  a  meaiber  of  the  department,   or  he 
could  not  have  performed  it,     Thsrefore,    I  think  h©  comes 
within  the  provisions  of  :  action  3&,31,   and  is  entitled  to 
be  rewarded  by  the  cantralssion. 

ton  will  note  that   this  particular  section  provides 
that  he  can  not  be   .-iven  more  than  one  month's   salary.     Tills 
provision  was   inserted,   undoubtedly,    to  apply  to  the  ro^jular 
members   of  the   department,    and    X  believe  a  fair  mile  for   the 
conoaission  to  follow  In  rewarding  patrol  special   officers   ?iOuld 
be  to  base  the  reward  on  the   salai^y  of  the  other  moaibers  of 
the  dopartatjnt  who  are  perforniinjg  a  like  service. 

You  are  theref<a"e  advised  that  it  Is  my  opinion 
that   t:  e   ooiamlseion  is  within  Its  powers  in  rewarding  a  patrol 
special  officer* 


fiespoctfully  submitted. 


CITY  AfTiRNEY 


Board  of  Folice  Commissioners 
CC  i       Controller 


July  3,  1944 

III  RE  I    Authority  of  Director  of  Public  H««lth  to  issue  permit 
to  4J:oblle  Canteen  units  on  the  water  front* 

Dear  Slrt 

This  office  is  In  receipt  of  a  request  for  an  opinion 
which  reads  as  follows i 

*Thn   war  emergency  has  developed  a  problem  in 
eatlttii  facilities  that  has  never  before  con- 
fronted this  Department,  Vilthin  the  past  two 
days  we  have  received  three  applications  for 
permit  to  operate  mobile  canteen  xmits  on  the 
waterfront,   iioiTaally  approval  of  such  units » 
especially  where  they  would  serve  coffee  or 
hot  sandwiches*  would  be  denied. 

The  materials  proposed  to  be  handled  in 
the  mobile  imits  are  wrapped  sandwiches*  coffee 
In  paper  cups*  wrapped  pie«  hot  do^ja*  milk  in 
cartons • 

%9   have  surveyed  the  eating  facilities  on 
the  waterfront  and  vmquestionably  there  is  a 
serious  lack  of  sufficient  eating  establish- 
ments  for  the  popula  tlon  of  workers  now  engaged 
In  war  work  in  that  area, 

Co\ild  this  Department  under  the  Restaurant 
Ordinance  grant  permits  for  such  mobile  units?" 

OPINION 


The  pertinent  provisions  of  the  Health  Code  appear  in 
Chapter  5*  Article  8*  Sections  451-455*  inclusive* 

Section  451  provides  as  follows! 

"Sec.  451,  Public  Eating  Places,   (a)  Definitions. 
A  public  eating  place*  as  defined  in  this  section* 
shall  mean  and  Include  every  restaixrant*  lunch  room* 
tea  room*  soda  fountain*  buffet*  grill  room*  lunch 
counter*  dining  room*  dining  room  of  hotel*  coffee 
shop*  club*  ajod  all  kitchens*  cotamissarles  and  other 
rooms  appurtenant  thereto  or  connected  therewith. 

The  term  ''owner'*  as  used  herein*  shall  mean  those 
persons*  partnerships*  or  corporations  who  are  finan- 
cially Interested  in  the  operation  of  a  public  eating 
place. 
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An  "operator"  as  used  herein,  shell  mean  any  person 
en^iaged  in  the  dispensing  ci"  or  in  asei  sting  In  the 
preparation  of  food,  or  a  person  otherwise  enployed 
In  a  public  eating  place* 

"Dlrector^as  used  herein,  shall  mean  the  "Director  of 
iiealth  of  the  City  and  County  of  San  ITancisco",  and 
"Inspectors"  shallmean  the  "Inspectors  of  the  Depart- 
mant  of  Public  Health",  administered  by  said  Director. 

The  director  ahall  be  responsible  for  the  administra- 
tion and  eiiforce&ient  of  this  section,  and  rules  and 
regula  tions  to  carry  out  the  Intent  of  this  section 
and  iiectlons  452  to  454,  iiiClusive,  of  this  Article, 
shall  be  prescribed  by  said  Director,  after  a  public 
hearing  thai eon|  such  rules  and  regulations  shall  be 
issued  In  pamphlet  form  and  shall  be  changed  not  more 
than  once  a  year,  except  in  cases  of  emergency.  All 
such  public  eating  places  shall  be  operated,  conducted 
and  fliaintalned  in  accordance  therewith, 

(b)  Applications  for  Permits,  Etc.  Any  ^ierson,  partner- 
ship or  corporation  not  operatin^^  a  public  eating  place 
on  the  second  day  of  December,  1932,  and  who  at  any 
time  thereafter  Intends  to  open  and  operate  a  public 
eating  place  in  the  City  and  t,ouiity  of  San  trancisco, 
shall  before  opening  or  operating  said  eating  place, 
make  an  application  to  so  do  in  the  manner  and  upon 
a  form  provided  by  said  Director,  t^^ivin^^  the  informa- 
tion and  particulars  required  by  said  Director,  as 
hereinabove  set  forth. 

If  the  applicant  for  any  permit  under  this  section  be 
a  corj8K)ratlon,  the  application  shall  contain  the  names 
of  its  principal  officers  and  etich  other  particulars 
as  the  Director  may  require,  and  the  apr llcatlon  shall 
Includa  all  other  information  and  things  required  of 
any  other  applicant* 

Upon  the  filing  of  any  application  for  a  permit  uncer 
this  section  the  Director  shall,  through  the  Inspector 
of  the  Department  of  Public  Health,  make  an  investiga- 
tion and  examination  of  the  premises  to  be  covered  by 
the  requested  permit;  and  if  the  investigation  and  ex- 
amination eo  made,  shall  shov  that  the  applicant  has 
complied  with  all  laws,  rules  and  regulations,  applicable 
to  the  operation  of  a  public  eating  place,  ana  the  sani- 
tary laws  and  regulations  applicable  thereto,  the  said 
Director  shall  within  ten  (10)  days  after  the  completion 
of  said  investigation  and  examination  grant  a  permit 
for  the  operation  of  said  public  eating  place* 
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If  It  be  determined  from  said  Itiveati^  atlon  and 
examination  of  the  premises  aforesaid,  that  the 
applicant  has  not  complied  with  any  or  all  of  the 
laws,  rules  and  regulations  pertaining  thereto,  and 
particularly  the  health  and/or  sanitary  laws  and 
regulations  of  the  City  and  County  of  San  iranclsco, 
he  shall  be  allowed  a  reasonable  time  within  which 
to  so  comply  therewith  and  his  refusal  or  neglect 
to  so  comply  shall  ba  sufficient  cause  for  denying 
the  application. 

Any  tienial  of  any  such  application  shall  be  subject 
to  an  appeal  to  the  Board  of  Permit  Appeals, 

Said  permit  aiid  the  license,  hereinafter  provided  for, 
shall  at  all  times  be  prominently  displayed  in  said 
place.   It  shall  be  unlawful  for  any  such  public 
•ftting  place  to  be  conducted,  operated  or  maintained 
without  first  having  obtained  a  permit  and  license 
so  to  do,  and  each  permit  enu  license  shall  be  an- 
nually renewed  as  of  the  first  aay  of  July  following 
its  Issuance  upon  such  conditions  as  may  be  warranted." 

Section  452  piH^vides  for  the  license  fees,  as  well  as 
for  the  inspection  of  ths  pz^mlses* 

Section  453  pertains  to  diseased  employees;  and  Section 
454  reads  as  follows} 


Sec*  454*  Hegulations*  The  rules  and  regulations 
to  be  issued  by  said  Director,  shall,  among  other 
matters,  provide  for  the  following: 

(a)  Suitable  ducts  in  said  kitchens  sjid  elimina- 
tion of  obnoxious  and  disagreeable  odors  from 
said  public  eating  places; 

(b)  Suitable  hoods  for  ranges; 

(c)  Proper  ventilation  for  kitchens  and  dining  rooms; 

(d)  i^seraents  and  storerooms  to  be  dry,  clean  and  sanlt< 
ary; 


(e 

(f 

(g 
(h 

(1 
(J 


(k) 


kesulation  of  refrigeration  and  storat-e  of  food- 


stuffs ; 

Installation  and  maintenance  of  proper  sanitary 

plumbing ; 

Handlini;^.,  storage  and  dispensing  of  milk; 

Receptacles  for  soiled  linen,  use  of  clean 

linens  and  laundering  thereof; 

Methods  and  manner  of  dishwashing; 

Collection  and  disposition  of  garbage  and 

proper  receptacles  and  containers  therefor; 

Adequate  toilet  facilities  s^nci   the  location 

of  water  closets,  dressing  rooms,  lookers 
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and  wash  basins | 
(1)  Cleanliness  of  the  premises*  utensils  and 
towels," 


Should  the  mobile  canteen  vinlta  conform  with  the  pro- 
visions of  the  sections  of  the  Health  Code  cited  herein,  ar 
well  as  with  all  rules  and  regulations  promulgated  by  the  Health 
Department,  then  and  in  that  event  the  Health  Department  may 
under  the  iiealth  Code  grant  permits  for  such  mobile  unit*. 

fiespectfully  submitted, 

JOHN  J.  0' TOOLE 
CTIY   ATTOKHEY. 


TOj     J,  C,  aeiger 

Director  of  Public  Health. 


TO:  T.  A.  BROOKS 

Chief  Administrative  Officer 


J\ily  6,  1944 


SUBJECTi  Review  by  Civil  Service  Consniasion  of  Action  of 
Fire  Coaanlssion  I.«nying  Sick  Leave  to  Member  of 
the  Department. 

Dear  Slrst 

I  am  in  receipt  of  your  corraaunication  advising  me 
that  some  time  past  your  Cozamlssion  denied  sick  leave  to  a 
meaiber  of  the  Fire  Department,  and  that  member  appealed  to 
the  Civil  Service  Commission,  and  the  Civil  Service  Commisd.  on 
overruled  the  Fire  lepartment  and  allowed  the  sick  leave 
claimed  by  the  member  of  the  Department,  You  ask  if  the 
Civil  Service  commission  had  authority  to  overmile  the  decis- 
ion of  the  Fire  Commisalon  relative  to  the  denial  of  the  sick 
leave  to  this  particular  employee. 


OPIEIOH 


Sick  leave  is  governed  by  Ordinance  Number  1597 
enacted  by  the  Board  of  Supervisors  on  the  27th  day  of  April, 
1942.   This  ordinance  approves  r\xle  32  of  the  Civil  Service 
C(8nad.88ion  aa  amended.   It  deals  with  the  granting  of  sick 
leave.  Section  8  of  the  rule  provides! 

"Applications  for  sick  leave  or  disability  leave, 
as  defined  in  sub-divisions  a,  b,  and  c,  of  Section 
S  of  said  rtile,  shall  be  made  to  the  head  of  the 
department  in  which  the  person  making  said  applica- 
tion is  employed,  provided  that  the  rfjananor  of 
utilities,  the  director  of  public  works,  the  director 
of  public  health,  and  the  director  of  finance  and 
records  may  authorize  the  head  of  any  department, 
bureau,  division,  or  officer,  under  their  respective 
jurisdictions  to  grant  and  approve  the  allowance  of 
oick  or  disability  leaves  of  absence,  v'ihen  any  applic- 
ation for  sick  leave  of  absence  or  disability  leave  of 
absence  is  denied  by  the  respective  persons  herein 
authorized  to  f^rant  the  same,  the  applicant  may  appeal 
to  the  civil  Service  Commission  from  spid  denial,  and 
said  Commission  shall  cause  the  facts  on  which  said 
application  is  baaed  to  be  lnvesti>;ated,  and  may  upon 
said  investigation  make  such  order  in  the  premises  as 
said  Commission  snail  deem  just,  which  order  shall  be 
final," 
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Section  11  of  the  rul«  provides: 

"Sick  leaves  or  disability  leaves  ijrfinted  to  membora 
of  the  uniformed  foiHsea  of  the  i^olice  Dapertraont  and 
the  Fire  Department  shall  ho  rei^tilated  by  rulea 
adopted  respectively  by  the  Police  Conaaission  and 
Fire  coraraission,  which  rules  and  amendments  thereto 
•hall  be  subject  to  the  approval  of  the  civil  Service 
Commission,  and  when  so  approved  by  the  Civil  Service 
Conaaission  shall  be  deemed  included  as  in  this  rule," 

I  iiave  examined  the  rules  of  the  San  Francisco 
Fire  Lepartment  on  sick  leaves  and  I  can  find  nothing  con- 
tained in  any  of  the  provisions  of  its  rules  on  sick  leave 
which  makes  any  distinction  between  the  members  of  the  uni- 
formed forces  of  the  Fire  Department  and  other  merabers  of 
the  Department* 

Section  8  of  the  rule  of  the  Fire  Commission  pro- 
yides  that  when  any  member  beoooies  sick  or  disabled  to  such 
an  extent  as  to  render  him  unable  and  luifit  to  properly  per- 
form his  required  duties,  he  shell  report  the  fact  of  his 
illness  to  the  oifioer  of  the  company  to  which  he  beloot^s, 
and  the  officer  on  receiving  such  notice  shall  notify  his 
battalion  chief,  mio   shall  promptly  investlsate  the  illness 
of  the  member  and  if  he  deems  it  necessary,  grant  said  mejti- 
ber  a  leave  of  absence  on  account  of  sickness  and  as  ?©  rv 
thereafter  p.s  possible  shall  notify  the  department  physician 
of  said  illness.   It  thereupon  becomes  the  duty  of  the  depart- 
ment physician  to  investigate  said  illness  and  report  in 
writing  to  the  Chief  Engineer, 

There  are  other  provisions  of  tir^   riije  which  indic- 
ate thtxt  a  person  who  is  unable  to  work  by  reason  of  illness 
is  entitled  to  sick  leave.  As  there  is  no  provision  in  the 
rule  of  the  Fire  Department  or  the  irule  of  the  Civil  service 
commission  which  distinguishes  between  meiiA>ers  of  the  uni- 
formed force  and  other  members  of  the  department,  it  ie  not 
necfssary  to  determine  at  tJols  time  just  which  morabors  of 
the  department  have  the  right  of  appealing;  to  the  Civil  Ser- 
vice cotamisaion  in  ti>e  jjattor  of  the  denial  of  sick  leave. 

You  are  therefore  advised  that  the  member  of  the 
Department  had,  in  my  opinion,  a  right  to  appet 1  to  the 
Civil  Service  Commission  from  the  order  of  your  Commission 
denying  him  sick  leave,  and  that  the  ruling  of  the  Civil 
Service  Commission  is  final. 

Respectfully  submitted. 


T0»  CITY  ATTORNEY 

Fire  Commission 

j^iE:   Civil  Service  Commission 
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July  6,  1944 

Subject  J  Crop  of  Cork,  Salo  by  Purchaser  of 
Supplies,  Director  of  Property,  or 
Public  Utilities  Canrjilssion. 

Dear  Sin 

Certain  trees  located  on  property  of  the  Water 
Department  in  Alameda  and  3an  Mateo  Counties  have  developed 
a  crop  of  cork.  This  was  due  to  nature  as  distinguished 
from  planting  of  trees  for  the  express  purpose  of  developing 
a  crop.  You  state  the  trees  range  from  twenty-el^jht  to  sixty 
years  old  and  will  yield  approximately  2000  pounds  of  cork. 

You  advise  tliat  there  is  now  a  market  for  this  cork 
and  it  is  of  considerable  value  but  you  are  at  a  loss  to  Icnow 
what  agency  of  the  city  iioverniaent  you  should  use  to  dispose 
of  this  cork. 

QPINIOH 
Cork  has  been  construed  by  our  J'ederal  Court 
in  the  case  of  Arrnstrong  Cork  &  Insulation  Co.  v.  Banner 
Rock  Prod,  Co.,  49  P.  (2)  971,  972,  as  "'Cork,*  in  common 
tuiderstanding,  is  a  vegetable  substance,  being  the  outer 
bark  of  cork  oak  tree  which  grows  principally  in  Spain, 
Portugal  and  Algeria." 

The  crop  of  cork  that  you  have  described  cornea  within 
one  of  two  classifications,  either  tliat  of  fructus  naturales 
or  fructus  Industriales.  The  distinction  between  the  two  has 
often  been  considered  by  the  Courts.  Ifuotus  industriales  are 
thca  e  crops  raised  by  manurance  and  industry  of  rnan  such  as 
pruning,  spraying  and  cultivation,  as  differentiated  from 
orops  produced  by  powers  of  nature  alone.  Fructus  naturales 
include  natural  growths  and  vegetations  wliioh  do  not  require 
periodical  planting.  As  the  spade  has  been  spared  in  develop^ 
ing  this  crop  of  cork  during  twenty-eight  to  sixty  years,  it 
would  appear  this  crop  should  be  classified  as  Tructus  naturales. 
However,  ;rowin;^  crops  are  hield  by  the  Courts  to  be  personal 
property. 

Your  attention  is  directed  to  Section  658  of  the  Civil 
Code,  which  defines  real  property,  and  particularly  subdivision 
4  thereof  which  reads  as  follows : 

"That  which  is  immovable  by  law;  except  that  for 
the  purpose  of  sale,  einblements.  Industrial  rowing 
crops  and  things  attached  to  or  forming  part  of  the 
land,  which  are  agreed  to  be  severed  before  sale  or 
under  tiie  contract  of  sale,  shall  be  treated  as  goods 
and  be  governed  by  the  provisions  of  the  title  of  this 
code  regulating  the  sales  of  goods.* 


2. 


A  re^^lew  of  the  decisions  would  Indicate  that  this 
crop  of  cork  could  properly  he  classified  as  fructua  naturales 
and  as  a  consoquenoe  la  part  of  the  realty.  Thus  you  nay 
place  the  cork  in  the  classification  of  personalty  or  realty, 
yet  In  view  of  the  subdivision  of  the  Civil  Code  above  quoted, 
for  the  purpose  of  selling  the  saiae  the  crop  siay  he  considered 
as  a  chattel  and  thus  personal  property. 

As  a  result  of  this,  there  are  three  branches  of  the 
city  government  that  caay  legally  conduct  the  sele  of  this  crop 
of  cork  J 

1.  The  Pujrohaser  of  Supplies,  under  paragraph  2 
of  section  88  of  the  charter.  The  last  words 
of  tlmt  paragraph  "unfit  for  use"  are  to  he 
construed  in  the  sense  that  the  crop  of  cork 
1^  not  needed  for  use  by  the  cityj 

2*  The  Director  of  Property,  on  the  reconunendation 
of  the  Utllitiea  Canmisslon  in  accordance  with 
section  92  of  the  charter,  may  properly  sell  this 
cork;  or 

5.  Under  the  broad  powers  granted  the  Public  'itillties 
Comiaisslon  as  set  out  in  section  121  of  ttie  charter, 
you  may  conduct  the  sale  of  this  cork  without  refer- 
ence to  either  of  the  two  departments  heretofore 
s^entioned. 

Th«  foi-egolng  opinion  is  rendered  in  answer  to  the 
queries  contained  in  your  oosi.^unicatlon  of  Jxine  19,  1944. 

Respectfully  submitted. 


JOHN  J.  0» TOOLE 
City  Attorney 


Maziager  of  Utilities 


(2) 


^sn 


a^ 


July  6,  1944 


SUBJECT:    Jurisdiction  of  the  Art  Commission  of  the  City 
and  Covmty  of  San  Francisco  over  the  Golden 
Gate  Park  Band, 


Gentlemen: 


I  am  in  receipt  of  your  request  for  an  opinion 
as  to  the  jurisdiction  of  the  Art  Commission  of  the  City 
and  County  of  San  B'ranciaco  over  the  Golden  Gate  Park  Band, 
which  is  now  maintained  by  an  appropriation  in  the  bud^^et  of 
the  Golden  Gate  Park  tlarou{;jh  the  Board  of  Park  Commissioners, 


OPINION 


Section  46  of  the  Charter  of  the  City  and  County 
of  San  Francisco,  dealing;;  with  the  powers  and  duties  of  the 
Art  Commission,  provides: 

"The  commission  shall  supervise  and  control  the 
expenditvire  of  all  appropriations  made  by  the  board 
of  supervisors  for  music  and  the  advancement  of  art 
or  music," 

Section  40  and  41  of  the  Charter  of  the  City  and 
County  of  San  Francisco,  dealing  with  the  Park  Department, 
makes  no  specific  reference  to  music.   Section  41  does 
provide: 

"The  commissioners  shall  have  complete  and  exclusive 

control,  management  and  direction  of  the  parks  •  •  , 

now  or  hereafter  placed  under  charge  of  the  commission 

n 
•  •  •  • 

Golden  Gate  Park  Band  is  presently  maintained  by 
an  appropriation  for  concerts  made  to  the  Park  Department  by 
the  Board  of  Supervisors  in  the  annual  appropriation  ordin- 
ance of  the  City  and  County  of  San  Francisco  (Bill  No,  2885, 
Ordinance  f^o,  2750), 


2. 


Tlae  appropriation  made  by  tho  Board  of  Super- 
visors for  concerts  is  en  appropriation  for  music  within 
the  meaning  of  Section  46  of  the  Charter  of  bhe  City  and 
Coturity  of  San  Francisco.   The  intention  of  Section  46  of 
the  Charter  is  that  the  Art  Commission  shall  suporviae  and 
control  the  expenditure  of  this  stprooriation. 

it  would  therefore  appear  that  before  the  Park 
Commission  may  make  any  expenditure  for  the  Golden  Gate  Park 
Band  from  the  funds  appropriated  to  it  for  concerts,  such 
expenditure  would  have  to  be  approved  by  the  Art  Commission, 


Respectfully  submitted, 

Cira  ATTOPJ^JEY 
TO:        Art  Commlaslon 


#X3 


^SEi 


July  7,  1944 


SUBJECT:   Pispositlon  of  War  Bond  Poxmd  Upon  the  Person  of 
a  Decedent  by  the  Coroner, 


Gentlemen: 

I  ara  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

"In  a  recent  Coroner's  case  the  property  of  the 
deceased  conslatod  of  a  ;' 25.00  denomination  TJ,  S. 
War  Bond. 

"Under  Section  4146a  of  the  Political  Code,  this 
property  should  be  sold  at  public  auction,  and  the 
proceeds  turned  over  to  the  Treasurer, 

"Will  you  please  advifie  if  a  public  auction  of  a 
war  bond  in  necessary  under  this  code  section  and 
whether  a  buyer  at  such  an  auction  would  be  able 
to  cash  such  a  bond,  either  nov/  or  at  maturity,  or 
whether  the  Coroner  may  and  can  dispose  of  such  a 
bond  tc  the  ^,  tl,   Go'vernrnent," 

OPIXIOK 


Section  4146  of  the  i'olitical  Code  provides 
that  If  within  thirty  days  after  the  inquest  \ipon  a  dead 
body  no  legal  representative  of  che  decedemt  makes  a  claim 
upon  the  coroner  for  the  money  or  property  foixnd  upon  the 
decedent,  then,  upon  the  expiration  of  said  thirty  days, 
the  Coroner  must  deliver  to  the  Treasurer  any  money  found 
upon  the  body  of  the  decedent,  together  with  the  proceeds 
of  the  sale  of  the  property  found  upon  the  body  of  the 
decedent.   The  sale  in  such  a  case  shall  be  in  accordance 
with  the  provisions  of  Section  4l4Ga  of  the  i'oliticel  Code, 
Section  4146a  of  the  i'olitical  Code  provides: 
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"4146a,   Sale  of  property  at  public  auctlont   Delivery 
of  proceeds  to  treasurer.   If  within  thirty  days  after 
an  inquest  upon  a  dead  body  no  legal  representative  of 
such  decedent  shall  have  demanded  from  the  coroner  or 
any  justice  of  the  peace  acting  as  coroner  the  property 
found  upon  the  person  of  the  decedont,  the  coroner  or 
justice  of  the  peace  actlnji  as  coroner  shall  sell  such 
property  at  public  auction  upon  reasonable  public  notice, 
and  must  immediately  thereafter  deliver  the  proceeds  of 
such  sale  to  the  treasurer,  who  shall  place  the  same  to 
the  credit  of  the  county,  in  the  same  manner  as  prescrib- 
ed in  section  four  thousand  one  hundred  fifteen  of  this 
code," 

The  property  in  the  case  you  mention  is  a  ;|25,00 
denomination  United  States  ■.er  Bond.   The  transferability 
and  redemption  of  United  States  ar  Bonds  are  subject  to 
Treasury  regulations  which  greatly  restrict  the  right  to 
transfer  ana  redeem  such  bonds,   A  buyer  of  such  a  bond  at 
a  public  auction  would  be  unable  to  redeem  such  a  bond  be- 
cause of  the  regulations  of  the  Treasury  I>opartment,  For 
that  reason  I  am  of  the  opinion  that  a  public  auction  of  the 
War  Bond  is  not  necessary,  as  the  War  Bond  would  be  of  no 
value  to  a  purchaser  at  public  auction. 

The  intention  of  the  section  of  the  Political 
Cod©  quoted  above  is  that  the  property  foxind  on  the  person 
of  such  a  decedent  may  be  converted  into  cash  and  delivered 
to  the  Treasurer,   The  only  method  by  which  the  iJar   Bond 
may  be  converted  into  cash  is  by  presentinr;  it  to  the  United 
States  Government  for  redemption.   I  am,  therefore,  of  the 
opinion  that  the  intention  of  the  statute  will  be  carried 
out  by  presenting  the  War  Bond  to  the  '-'nited  States  Govern- 
ment for  redemption  and  by  delivering  the  proceeds  thereof 
to  the  Treasurer, 

The  Federal  Reserve  Bank,  the  fiscal  a.r^ent  of 
the  United  States  Government,  has  advised  me  that  a  letter 
should  be  sent  to  the  Bond  Fieissue  Department  by  the  Oca?  one r 
stating  the  circumstances  under  which  he  came  into  possession 
of  the  bond,  that  it  was  found  on  the  person  of  the  decedent, 
that  no  legal  representative  of  such  decedent  had  claimed  it 
within  the  thirty  day  period,  and  giving  the  serial  number 
of  the  bond  and  the  name  and  address  of  the  owner. 

It  ¥/as  also  suggested  that  Section  4146a  of  the 
Political  Code  be  quoted  in  the  letter  so  as  to  show  the 
authority  of  the  Coroner  to  dispose  of  the  property  of  the 
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decedent.   This  letter  will  be  forwarded  by  the  Federal 
iieserve  bank  to  the  Treasury  Department  so  that  the  Federal 
-•eserve  Bank  laay  receive  Instructions  from  the  Treasury 
r-epartment  In  this  matter.   It  was  suggested  that  the  Coroner 
keep  the  bond  In  his  possession  until  such  Instructions  had 
been  received  by  the  Federal  Reserve  Bank  in  San  Francisco, 

Respectfully  submitted. 


CITY  ATTORNEY 


TO:   Chief  Admlnl strati vo  '-'fflcer 
#13 


i^7 

July  10,  1944 


Subject!   "Working  for  the  Navy  Department  constitutes 
a  gainf\xl  occupation," 

Gentlemen J 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows : 

"Prank  O'uourke  was  retired  from  his  position  as  a 
fireman,  efiective  March  1,  1943.   He  then  was  on 
military  leave^  serving  as  a  Vvarrant  Officer  in  the 
United  States  Navy. 

Mr,  O'Kourke  is  receiving  a  monthly  retirement  al- 
lowance of  sii.112.50,  based  on  a  salary  of  ^225.00 
per   month.  According  to  my  understanding,  his  base 
pay  as  a  V»arrant  Oficer  Is  i|j)150.00  per  month.  With 
this  base  pay  and  his  retirement  allowance,  he  is 
receiving  a  total  of  ^262.50,  which  exceeds  his  sal- 
ary upon  the  basis  of  which  his  retirement  allowance 
is  calculated,  by  $37 #50  per  month* 

Section  163  of  the  Charter  provides,  in  part,  that! 

'Should  any  retired  person,  except  persons 
retired  for  service  prior  to  January  8,1932, 
and  persons  retired  because  of  disability 
incurred  in  the  performance  of  duty,  eng;age 
in  a  gainfvil  occupation  prior  to  attaining 
the  age  of  sixty-two,  the  retirement  board 
shall  reduce  that  part  of  his  itionthly  pen- 
sion or  retirement  allowance  which  is  pro- 
vided by  contributions  of  the  city  and  coointy, 
to  an  amount  which  when  added  to  the  amount 
earned  monthly  by  him  in  such  occupation, 
shall  not  exceed  tht>  compensation  on  the 
basis  of  which  his  pension  or  retirement 
allowance  was  determined*' 

Mr.  O'Rourke  feels  that  his  work  now  is  not  a  'gainful 
occupation'  because  he  was  in  the  Reserve  and  was  re- 
quired to  go  into  his  present  position.   It  is  a  fact, 
however,  that  many  nen  follow  this  work  as  an  occupation 


? 


Throughout  tholr  productive  lives  and  up  to  retlr«* 
flMnt  by  the  Navy  r<epartment. 

You  are  requeated  to  advise  the  Retirement  System 

as  to  whether  Mr.  O'Roxirke,  In  his  present  position, 

is  auhject  to  the  quoted  paragraph  from  Section  163 
of  the  Charter," 


OPIHIOS 

The  term  "gainful"  was  described  in  the  case  of  Smith  -Vf 
Mutual  Life  Insurance  Co««  of  iOiew  lork,   165  So*  498^  as  follows  t 

"•aainful'  is  defined  by  Webster  as  profitable, 
advantageous,  lucrative •** 

Oenerally  speaking,  tiie  term  "gainful  occupation",  as 
used  In  Section  163  of  the  Charter,  refers  to  any  employment  or 
bueiness  which  a  retired  employee  may  entiage  in  which  is  "gainful" 
to  him  In  the  sense  of  being  "profitable,  advantageous  or  lucrative" 
to  him* 

I  am  of  the  opinion  that  imder  the  facts  as  heretofore 
related  by  you,  wherein  you  state  that  Mr,  O'Kourke  is  working  In 
the  liavy  Department  as  a  Warrant  Officer  thereof,  he  is  engaging 
in  a  "gainful  occupation",  as  that  term  is  used  in  Section  163  of 
the  Charter* 


Respectfully  submitted. 


JOiiii  J.    0» TOOLE 
City  Attorney, 


TO:  Retirement  Board 


(7) 


h-J, 


July  12,  1944 


Subject  I  BilIbo«r48  erected  In  First  and  Second  ivesldential 
I>l8trlct3  contrary  to  the  Zoning  Ordinance, 

Oentlemen; 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  follows i 

"In  approving  building  permits  for  billboards,  this 
Commission  has  only  approved  such  as  are  to  be  located 
on  premises  in  a  *ConLt;ercial*  zoned  district  or  a  less 
restricted  district,  as  they  are  not  specifically  men- 
tioned as  a  permitted  use  in  the  First  or  Second  Kesi* 
dential  ristrict. 

However^  certain  previous  planning  coraznissions  ap- 
proved applications  for  billboard  building  permits 
in  First  and  Second  Residential  districts  at  the  dis- 
cretion of  a  former  secretary  of  the  Commiasion.   This 
has  created  scores  of  approved  illegal  uses  of  property 
in  the  Clty» 

A  demand  ^las  be  n  made  by  a  citizen  to  have  these 
structures  removed  as  they  are  contrary  to  the  zon- 
ing ordinance  and  therefore  illegal.   The  Coonxiseion 
concurs  in  this  request, 

Query:  1  fthat  rights  or  privileges  have  been  ee- 
taclishes  by  billboards  located  in  First  or  Second 
Residential  zoned  districts  tlriat  have  been  erron- 
eously or  deliberately  approved  to  be  located  in 
these  districts? 

2  -  May  the  CcNsunission  instruct  the  building  Inspect- 
ion Bureau  to  have  all  such  billboards  removed,  inas- 
much as  they  are  contrary  to  the  provisions  of  the 
Zoning  Ordinance  T** 

OPINION 


In  answer  to  your  Inquiries  you  are  advised i 

(1)  That  no  rights  or  privileges  are  established  by 


virtue  of  sny  previous  erroneoua  or  deliberate  approvel,  "by 
a  representetlve  of  yotir  Departmeint,  of  the  erection  of  bill- 
boArds  In  either  First  or  Second  Residentiel  dlatrlote.  iilll- 
bo&rde  cannot  be  so  er«ct«d  in  either  First  or  Second  Heaidentlal 
dletrlcta*   I  had  occasion  to  ao  advise  the  City  Planning  Coimnlaalon 
In  an  opinion  rendered  to  It  dated  April  2,  1937» 

(£}  The  Oommiaalon  may  instruct  the  Building  Inspection 
Bureau  to  have  any  arid  a  11  auch  billboarda  removed  as  beixig  in 
violation  of  the  provisiona  of  the  Zoning  Ordiriance* 

Reapectfully  aubmitted* 


JOHN  J,    0»TOuIF 
City  Attorney. 

TOs  City  Plannirig  Goffimiaalon 

(7) 


2^7/ 


^ly  14,  1944 


SUBJIiCT:   Right  of  Control  Ovor  Outeido  Employment  of 
Civil  Service  Iraployees. 


Gentlemont 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  as  to  wiriether  Kule  IJumber  36  of  the  Civil 
Service  Commission  may  be  legally  amended  to  provide  as 
follows  t 

"ijnployeee  occupy in<.^  full-time  positions  in  the 
city  and  county  service,  who  accept  additional 
part-time  or  fuli*timo  employment  >vithout  securing 
perioission  as  provided  in  this  rule,  shall  be 
deemed  guilty  of  inattention  to  duties  and  subject 
to  disciplinary  action  under  tiie  provisions  of 
Section  154  of  tiie  Charter," 


OPINION 


Rule  Kiamber  36  of  the  Civil  Service  Commission 
attempts  to  exercise  control  over  the  outside  activities 
of  city  employees.   Its  openint;  paragraph  provides  as  follows t 

"Ho  person  holding:  a  full  time  position  under  civil 
service  appointment  shell  be  allowed  to  hold  any 
other  paid  pocltion  in  the  City  and  County  Kovernment, 
or  in  the  San  Francisco  Unified  School  district,  or  in 
any  other  .governmental  jurisdiction,  or  in  private 
employinent,  when  such  other  position  aay  have  the 
effect  of  reducing'  the  efficiency  of  such  employee  in 
his  civil  service  position," 

The  amendment  suggested  to  this  liule  is  obviously 
for  the  purpose  of  aiakim:  the  Rule  itself  more  onforcible. 
Rule  36  is  well  within  the  I.tile  making;  power  i«nd  authority 
of  the  Civil  Service  Ooaaalssion,  under  the  powers  and  author- 
ity i^iven  to  tiie  Commission  in  i^ection  141  of  the  Charter, 


t* 


Certainly  the  City  has  the  right  to  expect  and  demand  of  each 
Civil  Service  employee  the  best  service  it  is  possible  for 
him  to  render,  in  wiiatever  position  he  may  occupy;  and  if 
such  an  employee's  uork  and  efficiency  is  materially  reduced 
as  a  result  of  the  havin-;  taken  on,  outside  of  the  regular 
employment,  additional  part  time  work,  it  is  perfectly  proper 
for  the  City  to  cause  him  to  elect  whether  to  keep  his  city 
job,  or  his  other  employment,  as  set  forth  in  ;:ule  36  of  the 
Civil  Service  Commifision. 

A  rule  prohibiting^  a  policeman  from  followin/;  any 
outside  calling,  or  being  employed  In  any  other  business,  was 
upheld,  and  a  poiicentan  held  properly  dismissed  from  the 
police  force  for  violating;  the  same,  in  the  case  of  People  v. 
Bell.  4  N.Y.  Gupp.  869, 

And  a  rule  of  a  'r?ire  Department  providing;  that 
"Kg  iMBiber  shall,  durlnc  his  time  off  duty,  er>ter  the  employ 
of  any  person,  fina,  or  corporation  without  permission  of  the 
board  of  Fire  Commissioners"  was  upheld,  and  a  fireman  held 
properly  suspended  for  a  violation  thereof,  in  the  case  of 
bell  V.  District  Court  of  'iolyoke.  51  W>E«  (2)   528. 

Da  the  light  of  the  above  authorities,  the  proposed 
amendment  to  Hula  56  of  the  Civil  Service  Commission  (as 
quoted  from  the  request  for  an  opinion)  would  appear  to  be 
leyal  and  witiiin  the  authority  of  the  Commission  to  adopt* 


Respectfully  submitted. 


CITY  ATTOUKEY 


TO:   Civil  Service  CcMamission 
09 


<S^/y 


July  17,  1944« 

SUBJECT!     In  re  -  F.ffeot  of  Charter  j^inendment  No.  4 

on  Sal&rlaa  o£  Members  of  the  Ftvm 
Department • 

Sent  lament 

I  have  yoxa?  letter  wheroln  you  aak  me  to  advise  your  Can- 
ndaslon  as  to  vritmt  la^^era  of  the  lire  I  opartment  are  entitled  to 
the  additioiml  #25*00  par  month  voted  by  the  people  at  tlie  election 
held  on  May  16,  1944. 

The  amendment  referred  to  was  designated  as  Charter  /ai»nd- 
ment  Ho.  4  cm  the  ballot  submitted  at  the  !4ay  16th  election* 

Briefly,  the  effect  of  the  e^nendcnent  was  to  add  a  new  section 
to  tlxe  clmrter  designated  as  :^ection  36*2  which  would  increase  the 
coKxpensation  of  the  meiabers  of  the  department  cwntioned  in  ootion  36 
of  the  clmrter.  and  also  the  mendjers  of  the  3alva(^;e  corps  c»ntioned 
in  section  3G.1  of  tlie  charter,  by  adalng  to  their  agisting  salaries 
the  sum  of  |)25«00  per  month* 

The  sole  queBti(^  to  be  determined  is:  Are  those  members  of 
the  Fire  department  who  are  serving  as  pilots,  engineers  and  stolrars 
on  the  fire  boats  entitled  to  the  increase  in  pay?  This  controversy 
arises  by  reason  of  the  fact  that  there  is  some  question  as  to  whether 
or  not  these  positions  ocmie  within  the  uniformed  rank  of  the  department. 

opiirrog 

It  is  not  deemed  necessary  at  this  time  to  determine  \daether 
pilots,  engineers  and  stokers  aa  fire  boats  are  mesdtiers  of  tha  uniformed 
rank*  Tliis  is  a  question  that  doals  ;.iore  with  the  pension  rights  of 
those  occupying  those  positicois  than  with  the  compensation  to  which 
they  are  entitled.  True  the  «3i«ndmont  s^ibmitted  by  the  fireman  for 
tiie  I^iay  election  referred  to  the  uniformed  force  of  the  Fire  r>oi>aiianent 
but  it  expressly  referred  to  the  coiroonsations  mentioned  in  section  36 
of  the  charter*  inhere  could  be  no  good  reason  for  submitting  an  amend* 
ment  urt^doh  would  increase  the  coropensation  of  the  fire-fighting  force 
of  the  department  and  exclude  frooi  that  increase  pilots,  engineers  and 
stokers  on  the  fire  boats* 

The  term  "uniformed  force"  is  not  clearly  defined  in  the 
charter  and  it  is  difficult  to  give  a  proper  definition  c£   this  partl*- 
ular  term.  The  term  is  used  rather  loosely  in  the  amendment,  and  it 
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is  my  opinion  that  the  onendmont  applied  to  all  of  those  mesibers  of 
the  Fire  lopaartmont  whose  compensation  is  fixed  in  sectim  36  of  the 
charter,  and  if  the  tena  "unifonaed  force"  is  used,  it  is  used  neroly 
to  exclutte  from  any  increase  in  compensation  the  mecibora  of  the  Fire 
G<»Bnission  itself  whose  compensation  is  fixed  by  Section  36  of  the 
charter* 

I  have  examined  vrith  some  degree  of  care  the  arguiaents  autlior- 
Izod  and  distributed  under  the  directicfli  of  the  Board  of  Si^iervisors 
in  support  of  this  amendsient •  The  gist  of  the  argujoent  «as  to  increase 
the  pay  of  the  fire-figliting  f opce  of  the  Fire  Department  so  that  the 
msai>er3  thereof  would  not  sook  positions  outside  of  the  department 
laying  a  higher  comrpensation.  I  quote  two  sentences  trim,  the  argun^its 

"Your  firemen  are  experienced  men  and  their  Job  is 
A  Ims&rdous  one  as  so  recently  demonstrated*" 

A^aini 

"Give  fair  treatment  to  tlie  men  who  protect  yoxir 
life  uxA   property  at  the  risk  of  thelw  own*** 

The3?e  is  no  question  but  that  the  pilot,  the  engineer  and  the  stoker  on 
the  fire  boats  £;ives  the  same  unselfish  service  to  the  department  as  Is 
given  by  all  the  other  members  and  tl^rof oro  there  can  be  no  good  reason 
for  discriminating  against  than  when  it  comes  to  increasing  the  oonien- 
sation  of  all  of  tlie  niembers  of  the  dopart^sient •  Unless  there  was  Bcms^ 
thing  written  into  the  amendment  wiiich  «ou}4e|>eoif  ically  exclude  the 
holders  of  these  positions,  I  must  rule  that  they  are  entitled  to  the 
increased  compensation  to  the  sosxq   extent  as  are  th^ir  brother  mosxibBTB^ 

Undoubtedly  it  was  the  Intention  of  the  Board  of  Superviaore 
wheal  it  adopted  its  annual  appropriation  ordinance  that  these  men  should 
be  paid  the  eompensations  provided  for  in  Section  36  of  the  charter. 

It  is  to  be  noted  that  the  compensations  of  pilots,  marine 
engineers  and  firesnen  or  stokers  on  the  fire  boats  are  all  fixed  in 
section  56* 

Section  12  of  the  annisal  appropriation  ordinance  pz^vldess 

"The  funds  provided  herein  for  coinpensatine  the  mentoera  of 
the  uniformed  force   of  the  Fire  i  epartmont  shall  be  used  to  pay 
the  cosi;ensationa  as  established  by  Sections  36  and  38*1  of  the 
<^harter  as  aiaended  by  the  addition  of  Section  36 .2  (approved  by 
the  voters  at  tl)e  election  of  May  16,  1944}  and  these  funds 
shall  be  supplemented  by  appropriation  at  the  time  the  tax  is 
levied  to  support  this  ordinance  by  an  amcamt  which,  together 
with  the  amounts  heroin  provided  in  Approp)rf.ations  Nos« 
410,110,01  and  410,110,02,  will  be  sufficient  to  pay  tlie  ocan^ 
pensations  hereinabove  enumerated  for  the  fiscal  year  1944-45 •" 
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It  ia  to  bo  noted  from  this  aectlon  of  tho  appropriation  ordt* 
nance  that  there  is  no  exception  niade  tvam  any  of  the  coaipensatlona 
provided  for  in  Section  36  of  the  cimrter» 

You  are  therefore  advised  that  in  ny  opinion  the  increased 
oomi)ensatlon  goes  to  all  of  the  employees  mentioned  in  section  36  of 
the  charter,  with  the  excepti(Ki  of  the  nesdOers  of  the  ccamaiasion,  and 
that  pilots,  esi^neers  and  stokers  on  fir©  boats  are    entitled  to 
the  increased  pay* 

Respectfully  suteaitted. 


CITY  ATTORMEY 
Fire  Consnis3i(m 


A 
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July  21,    1S44 


SUBJECTi  Contrftctore  —  Llconilng    :rdlneric« 

Cmntlmwnnt 

W«  «r«  in  receipt  of  yoar  request  for  an  spla- 
lon  r©ger<31nt;  the  l©ei&llty  of  s  propo»*d  amendiMtnt  to 
wrdiiiance  liUiab«r  9,0024,   Bill  IIuaib«r  750,   also  known  and 
daaljnatod  as  Sections  200-207,   Fart   121,    of  the  ran  Fran- 
cisco -Municipal  Coda,     Tha  abova  Ordlnanoa  provides  for   tl«i 
llcenainii  of  all  contra otora  doin^  biaaineaa  in  tl:^  City  and 
County  of  San  Francisco,   and  tha  proposed  aaendmsnt  attempta 
to  exclude  therefroa  contractors  engaged  in  palntin^  or 
decora tin^j  work, 

OPETIOK 


Section  1  of  the  above  mentioned  Ordinance  pro- 
vides as  fellows t 

"A  ♦contractor*  within  tlie  MMttln^  of  this 
ordinance ,  1»  a  person,  f  lnr>,  eoj«rtn©rship,  cor- 
poi-atlon,  aseoelatlon  or  other  organiaaticn,  or  any 
combination  thereof,  who  or  which,  in  any  capacity 
otiier  than  that  of  eaployoe  of  another,  with  wages 
as  the  sole  cos^ponaation  for  tiie  work  or  labor  psr- 
forxoed  or  to  be  porfox%ed,  advortl&fto  as  eueh,  or 
repreaanta  bi^Jteolf,  thameelvea  or  it  as  auch,  or 
iiiidertakos  or  offers  to  undertake  or  purports  to 
have  the  capacity  or  ability  to  undisrteke  or  eub- 
aita  a  bid,  to  construct,  reconstruct,  alter,  rep«ir, 
add  to,  subtract  fro»,  inprove,  »Qve,  wreck  or  de- 
►iiolieh,  «iy  building,  hit;h*ay,  road,  railroad,  ex- 
cavation, cr  other  structure,  project,  development, 
or  improveawnt,  or  to  do  any  part  thereof,  includtnij 
the  erection  of  scaffolding^  or  other  atruetxires  or 
works  in  connection  therewith!  provided  that  the 
tera  ♦contractor*  as  used  in  tliie  ordinance  shall 
include  subcontractor,  but  shall  not  include  anyone 
who  merely  furnishes  snaterlals  or  supplies  without 
fabrioatinij  the  sane  into,  or  eonsuiaing  the  sasne  tn 
the  perforaiance  of,  the  work  of  the  eontraotor  as 
herein  defined, * 


2. 


The  proposed  amendment  would  add  the  following 
words  to,  end  at  the  end  of,  the  above  quoted  Sections 

"and  provided  further  that  effective  retroactive 
to  July  1,  1935,  the  term  'contractor'  as  defined 
herein  siiall  be  construed  and  expressly  held  not 
to  Include  any  person  or  any  of  the  a^jencles 
enumerated  above,  who  or  which  are  enfjaged  in 
painting  or  decorating  work," 

Under  the  general  taxln^^  power  of  the  City  and 
Comity  the  latter  has  the  power  to  differentiate  between 
various  persons  and  trades  where  there  is  a  reasonable 
basis  for  such  distinction,  within  the  general  purposes  of 
the  ordinance,  and  the  legislative  body  of  the  municipality 
is  given  rather  broad  discretion  in  making  such  a  different- 
iation. However,  the  taxing  agency  is  forbidden  from  making 
any  unreasonable  or  arbitrary  distinction  between  persons  or 
trades,  taking;  into  consideration  the  purposes  intended  to 
be  accomplished  by  the  particular  licensing  ordinance, 
(ex  parte  Frank,  52  Cal,  606) 

",  .  ,  the  classification  must  be  reasonable, 
not  arbitrary,  and  must  rest  upcn  some  -jround 
of  difference  havln^?  a  fair  and  substantial 
relation  to  the  object  of  the  legislation,  so 
that  all  persons  similarly  circumstanced  shall 
be  treated  alike,"   (Buenetaan  v»  City  of  Santa 
Barbara,  8  Cal.  (2d)  405). 

The  above  ordinance  places  a  license  tax  on 
all  contractors  coming  within  the  broad  i^ieneral  definition 
quoted  above.   Painters  and  painting';  contractors  are  in- 
cluded within  the  purview  of  said  definition,  and  there 
seems  to  be  no  reasonable  distinction  between  that  type  of 
contractor  and  the  remaininr;  contractors  being  taxed  under 
the  ordinance.   Therefore,  you  are  advisod  that  under  the 
wording  of  the  proposed  amendment  there  would  be  an  arbitrary 
and  unlawful  discrimination  against  contractors  coraim;  within 
said  definicion  and  those  excluded  lender  said  proposed 
amendment. 


Respectfully  submitted, 

CITY  ATTORNET 
TO;  David  Barry,  Clerk,  Board  of  Supervisors 
#11 


i^-^y 


July  18,  1S44 


SXfBJECTt         Coiiauls  —  JuriBdlction  uver  --  I^ws  Applicable  To 

GantleioAnt 

¥/e  ere  in  receipt  of  your  request  for  an  opinion 
aa  follows} 

Are  general  coneulB,  constils,  oonaular  a;;ents,  or 
their  employees,  subject  to  the  jurisdiction  of  the 
courts  of  the  State  of  California;  and,  secondly, 
are  they  amenable  to  the  laws  of  this  state  and  the 
ordinances  of  the  City  and  County  of  San  Francisco. 

OPINION 


Since  the  request  naturally  divides  itself  into 
two  parts,  they  will  be  discussed  separately, 

-  I.   JURIEt'IGTIOH  - 

bectlon  371,  Title  £8,  of  the  United  States  Code, 
Annotated,  provides  in  part  as  follows] 

"The  jurisdiction  vested  in  the  courts  of  the  United 
States  in  the  cases  and  proceedings  hereinafter 
mentioned  shall  be  exclusive  of  the  courts  of  the 
several  statest      •   •   • 

"Kightix.  Of  all  suits  and  proceedings  a^^ainst 
aoibaseadors,  or  other  public  ministers,  or  their  doniea<- 
tice,  or  domestic  servants,  or  against  consuls  or 
vice  consuls*" 

Prior  to  the  enactment  of  the  above  quoted  section, 
the  state  and  Psdoral  courts  had  concurrent  jvirisdiction  of 
consuls  or  vice  consuls.   However,  since  the  enact:aent  of 
said  section,  it  has  been  held  in  nvimeroua  oases  throughout 
the  country  that  the  Congress  has  the  power  xxnder  the  Consti- 
tution of  the  United  States  to  place  such  representatives  of 
foreign  ijovernmonts  under  the  jurisdiction  of  the  federal 
co\irts,  and  hence  the  courts  of  this  state  have  no  jurisdic- 
tion or  authority  over  consuls  or  vice  consuls  of  forei^jn 
countries* 
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-   II.   LAWS  APPLICABTJE- 


Th«  second  problem  presented  in  the  above  request, 
that  is,  ere  consvils  or  vice-oonsuls,  subject  to  the  criminal 
laws  of  the  stete  to  which  they  are  accredited,  is  governed 
entirely  by  the  treaties  between  the  United  States  and  the 
various  cotintriea.  Since  it  is  my  understand  ins  that  the 
present  problem  relates  particiolarly  to  representatives  of 
one  or  more  of  the  Latin  American  countries,  t  .is  part  of  the 
opinion  deals  specifically  w:5  th  the  nations  hereinafter  listed. 

The  treaty  between  the  United  States  and  the 
several  Latin  American  countries  was  formiilated  at  the  Pan 
American  Consular  Convention  of  Febroajry  23,  1928,  and  the 
treaty  which  was  agreed  upon  at  that  convention  was  ratified 
by  the  United  States  Senate  in  1932, 

In  addition  to  the  United  States,  the  following 
countries  are  signatories  of  said  convention   Peru,  Urugviay, 
Panama,  i.cuador,  Hexioo,  Salvador,  Guatemala,  Nicaraijua, 
Bolivia,  Venenuela,  Columbia,  Honduras,  Costa  Rico,  Chile, 
Brazil,  Argentina,  Paraguay,  liaiti,  Dotaincan  riepublio  and  Cuba. 

Article  14  of  the  aoove  mentioned  treaty  is  as 
follows: 

"In  the  absence  of  a  special  agreement  between 
two  nations,  the  consular  a/;ente  who  are  nationals 
of  the  state  appointing-  theja,  shall  neltuer  be 
arrested  nor  prosecuted  ejccept  in  the  cases  when 
they  are  accused  of  corataittinii  an  act  classed  as  a 
crime  by  local  legislation," 

The  word  "eriae"  has  generally  been  defined  as 
follcws: 

"A  opime  or  public  off«iMi#  Is  an  act  ooisoiltted  or 
omitted  in  violation  of  a  law  forbidding  or  commanding 
it,  and  to  wnich  is  annexe^S,  upon  conviction,  eitaer 
of  the  followimi;  punishments  J 

1.  Death; 

2.  Imprisonment; 

3.  x^inej 

4.  Removal  from  office;  or, 

b*     tisquallfication  to  hold  and  enjoy  any  office 
of  honor,  trust  or  profit," 

Therefore,  you  are  advised  that  any  local  law 
invoking  any  of  the  above  mentioned  penalties  applies  to 
consuls,  vice-conaxils,  or  consular  agents,  but  that  such 
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persons  ara  not  subject  to  the  Jurisdiction  of  the  courts 
of  this  state  and  may  only  be  tried  In  the  courts  of  the 
United  States. 

You  are  further  advised  that  the  above  mentioned 
isBBunltles  only  apply  to  consids,  vice  consuls,  and  consular 
agents,  and  do  not  apply  to  any  other  employees  In  the  office 
of  such  representatives. 


Kespectfully  submitted. 


CITY  ATTOI^^HET. 


TOt  Police  Cosicalssion 


#X1 


^^^f^' 


Miguat  7«  I'^H 


SKIBJf^ttj       B^moTOl  of  Patrol  SpooiaJl  Offleera. 


I  am  In  roeolpt  of  ymir  lettQ?  uptm  th©  abov» 
eaptloned  subject,  to  w>iich  la  attaclh,e<5  tho  reports  of 
v&rioua  3  iatilct  Captains  as  to  tlie  Talluro  of  Patrol 
Special  Officers  to  contiimd  in  the  patroling  of  tholr 
raapootivc  bcatai 

"Section  Z^mlO  of  th«  Cli^rter  r<Mda  In  part 
aa  follows  t     »The  pollca  coajKrlsslon  aay  appoint 
patrol  apaolftl  officers  end  for  caxxso  ssay  auapend 
««•  aismlas  s&id  patrol  special  police  officers 
ftfter  a  hoarirw:;  on  chapios  duly  filed  with  the 
««HBlsaion  &t)A  after  a  fair  and  it^partial  tri&l.* 

"•we  enclose  harewith  reports  submitted  by 
S^^untiuinc,  Captain    Ich&ol  Gaffey,  roo^Rienfiing 
the  revocation  of  the  &  :pointa»nts  of  several 
patrol  special  officers  who  i^vo  abandoisied  tliolr 
respective  beats* 

*We  wotdd  liJi©  to  be  advised  as  to  wiaether 
or  not  this  Qcaasilsaion  can  revo^  the  said 
ftppoint^oents  mthotit  the  forsRllty  of  filing 
^iar(-tes  against  thea." 


The  Charter  provisloa  wa  the  subject  reads  as 
follows  t 

"Seeti^n  36«10*     The  police  ooa^ission  aiay 
appoint  i^trol  special  officers  and  for  cause  aiay 
suspend  or  dlscilas  said  patrol  special  officers 
after  a  beai'lnr  on  cbar^tcs  diily  filed  with  the 
osoHiission  and  after  a  fair  and  isspartial  trial* 
Each  patrol  special  police  officer  alkali  be  at  the 
tiae  of  Lis  appointr?<ent  not  loss  tlmn  twenty-one 
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7Mur»  ©f  a.£9  nor  aior«  tlmn  forty  7«Hftr«  of  ag«  and 
aust  possess  sueli  physie&l  qualiflo«tl<H28  as  ns&'Si  be 
i^qxiij'ed  by  the  ooranlssion*     Age  (|ualli  lest  lens  sh&ll 
not  apply  to  i»r«s©nt  patrol  speei&l  offlcsrs  actlzig 
as  BVLt&i  at  tb«  tir;^B  of  the  effective  date  oi"  tiiis 
njoesit&^sit  nor  to  t3;ielr  s»e«.pp0lntia©nt.     Patrol  special 
officers  f^io  AT9  defllr;iiat<i5d  by  the  police  comBlmA  «i 
as  tlie  oisners  of  oertain  beat  or  terrltopy  as  «my  be 
fixed  f £*om  time  to  time  by  mkl&  ooraraission  or  the 
le^ftl  heirs  or  representatives  of  said  owners,  inay 
dispose  of  tlr^e  Interest  ia  said  beat  or  territory  to 
a  person  of  good  moral  elmractor  approved  by  the 
police  eomd-szion  mid  ollglblo  for  appolntaawnt  as  a 
patrol  speislAl  polioe  ofTicor." 

I^sder  tMs  provislcn  of  the  <»iar*-er  undoubtedly 
your  CoRssaisaloa  b&s  the  rl{;;nfc  to  di&aiss  Patrol  Special 
Gf floors,  &xid  In  b^  opinion  tit©  x^allure  of  a  Patrol  npeoial 
Officer  to  ijatrol  the  beat  aaslr.ned  to  hixn,  or  to  porform 
tb«  duties  or  :iis  position  ia  sofflelent  groimds  for  his 
nsKTval  a2»3  if  n&9&  be,  for  the  asslrj^raient;  of  t-iO  boat  to 
anetber  person,     Tnia  is  parti otilarXy  true  for  the  reason 
that  Patyol  Special  Officers  are  really  limited  nieinbors  of 
the  r>epsrta»nt,  and  by  reason  of  tlieir  anpointjwjnt  have 
well  defined  duties  and  obligations,  and  of  course  if  they 
abandon  their  respective  Imats  they  are  not  available  for 
Uie  oorforfflamw  of  tv.eir  duties,  and  sJiould  be  roraoved  unlosa 
there  Is  a  very  good  3e*eason  for  such  failiire. 

Your  attention  is  however  directed  to  tite  Charfeer 
provision  «aiich  provides  that  Patrol  3t>eoial  offloors  T?«y 
be  aisjBissed  for  cause  after  a  hearing  on  ciiarjtes,  etc. 

Therefore,  it  sp|>ears  to  m©  to  th«  eiitd  ti  at 
tiMire  Bsay  be  no  queation  as  to  %h.e  validity  of  any  oi;»der 
of  your  C^Biisaion  removli^  tbeee  officers,  revofctnc:  their 
authority  and  i^calllnfr  their  stars}  they  sl.oxild  be 
oharged  witL  noisiect  of  riuiy,  bv  reason  of  the  abimdonsieat 
of  tholr  respective  bests,  a  copy  of  tlie  olmrges  served  on 
tismHf  and  a  tism  fl3»d  for  triel  on  the  charges*     Thereupon 
evi4U3»e  sh<mld  be  received  hj  your  Ct^mlsaion  and  such 
order  as  say  be  proper  raade  in  the  prealses* 

Ifou  are  advised  aooordincly. 

Very  truly  yours. 


CVSr  ATTOHHLTT 
TOt     the  Police  Ooantlssion 

n 


^S-fL 


Au£:ust  7,    1944 


SUBJJiCT:     Passage  of  Emorgoncy  Legislation, 


aentlement 

I  am  In  receipt  of  yoxir  Is  ttor  wherein  you  advise  that 
on  motion  of  Supervisor  Goliaai  your  coard  lias  asked  to  be  advised 
aa  to  under  wiiat  conditions  eia«ri',ency  Is  gislatlon  aay  be  enacted, 

OPINION 

Section  13  of  ti:je  Ciiarter  provides  for  the  enactment  of 
ordinances  as  effiergency  measures.  Section  14  provides  that  no  or- 
dinances affecting  franchises,  grants,  bond  Ismes,  or  the  sale, 
lease  or  purchase  of  real  property  shall  be  paseeu  as  an  emere'.ency 
sjeasure*  The  section  then  proceeds  to  state  what  linder  the  section 
may  be  considered  to  be  aa  e;aergency  which  will  authoriae  the  enact- 
laent  of  emergency  letilslation.  Note  the  lan/jua^^e,  "Inraedifite  neces- 
sary preeorvation  of  public  peace,  property,  iioalth  or  safety,  pro- 
vision for  the  iminterrupted  operation  of  any  city  and  comity  depart- 
ment or  office,  or  action  r  equired  to  comply  with  time  iinitat;ions 
as  established  by  law,  shall  be  emereiencies  within  the  meaning  hereof, 
provided  that  such  ..Bteraeiicy  siiall  actually  exist," 

Therefore,  before  the  board  c«i  pass  an  ordlr.ence  as  an 
emergency  meas\ire,  the  eiaerosncy  must  actually  exist,  end  the  ordinance 
to  be  pas aed  must  apply  (a)  to  the  ia»nediate  preservation  of  the 
public  peace;  (b)  immediate  preservation  of  property;  (c)  inEiediato 
preservation  of  health  or  safety  of  the  people;  (d)  be  aeceasary  for 
the  uninterrupted  operation  of  any  city  and  county  department  or 
office  J  {o)necessary  action  required  to  comply  with  time  limitations 
as  established  by  law. 

Therefore,  it  may  be  well  to  give  consideration  as  to  what 
is  an  e»eriiency» 

The  Supremo  Co^i^t  of  California  defines  an  ecjernoncy  as 
"An  unforeseen  occxirence  or  coiiblnatlon  of  clrcuriietancos  which  calls 
for  Immediate  action  or  reasdy;  pressing:  necessity;  exigency," 
See  Los  Angeles  V,  Payne,  0  Cal.  2d,  563, 
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In  the  case  last  mantioned  two  San  l^anclsco  casos 
are  cited  with  approval,  towlt,  San  Christina  Investment  Co., 
▼•  San  Francisco,  167  Cal.,  762,  end  Burr  v,  San  Francisco, 
186  Cal.,  5(B. 

The  San  Christina  case  usee  the  easMi  definition  of 
an  emergency  as  ie  fotmd  in  Los  Angeles  v.  Payne;  but  the  court 
went  further  into  the  question  and  held  that  even  if  the  super- 
visors found  tliat  a  condition  of  tj  reat  necessity  or  emergency  ejclsted, 
their  finding  was  subject  to  review  by  the  courts,  end  the  Suprsmo 
Court  reversed  the  decision  of  the  Superior  Court  of  San  Francisco, 
and  held  that  notwithstanding  that  the  Board  of  Supervisors  held 
that  an  emergency  existed  which  authorized  exceeding  the  one  dollar 
tax  limitation  as  was  provided  in  the  charter,  as  it  then  existed, 
the  court  iiad  tt^e  rl;^ht  to  review  the  facts  upon  which  the  declaration 
of  emer,^;enoy  was  baaed. 


said: 


Further  commenting  on  the  San  Christina  case,  the  court 

"And, finally,  it  must  be  said  that  no  arj;uatent 
of  iiardship  or  Inconvenience  will  justify  a 
court  in  setting  at  naught  the  written  terms 
of  the  city»fi  cliarter,  even  at  the  instance 
of  the  city's  officials.  As  was  said  by  this 
court,  'an  inconvenience  to  the  city  does  not 
Justify  the  despoiling  of  Its  taxpayers, »  * 

In  the  case  of  Olascock  v.  Wilde,  54  Cal.  App.,  522, 
the  Clstrict  Court  of  Appeals  of  the  Second  District  of  California 
held  that  where  the  legislatlvo  body  makes  the  assertion  in  an 
ordinance,  that  the  previous  crdlnances  dealing  with  the  same 
subject  have  been  repealed,  and  ti^iet  thore  la  no  ordinance  in 
force  relating  thereto, that  the  assertion  demands  the  fullest 
respect  and  credence  at  the  hands  of  the  courts,  unless  its 
falsity  is  fully  deaorist rated. 

Therefore,  it  may  not  be  amiss  to  apply  the  law  as  laid 
down  in  the  above  cited  cases  to  yoxir  inataxit  problems. 

First, let  it  be  said  that  the  finding  of  the  Board  of  ' 

Supervisors  as  to  the  existence  of  en  emergency  is  not  conclusive, 

but  that  tne  declaration  of  an  emer^iency  inay  be  reviewed  by  the 
court* 

Second,  while  the  declaration  of  eiaercjency  is  not  con- 
clusive, great  weight  will  be  f,lven  to  the  finding  of  the  lei^;is- 
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latlv6  body  on  the  subject. 

Third,  the  ground*  of  ©yaergency  as  set  forth  In  our 
charter  are,  (a)  Iwaedlate  necessary  preservation  of  pixbllc 
peace;  (b)  IsEiedlate  preservation  of  property,  health  or  safety; 
(c)  provision  for  the  tmlnterrupted  operation  of  any  city  or 
county  department  or  office;  (d)  action  required  to  cosa^ly  with 
tliae  limitations  as  eatataliahed  by  law, 

I  believe  ti:iat  you  will  have  no  difficulty  in  deter- 
mlnins  when  an  Siuersency  exists  under  subdivision  a  or  b  above 
mentioned.  Most  of  your  emergency  ordinances  arise  under  sub- 
division c,  and,  therefore  you  must  bear  in  mind  the  langxiaije 
of  the  Supreiae  Court  in  the  san  Christina  case,  to  tirie  effect 
that  "no  luirdship  or  inconvenience  will  justify  a  court  in  setting 
at  naught  the  written  teiins  of  the  city » a  cliarter."  Therwfore, 
when  aa  ordlnsoace  is  presented  to  you  with  an  emergency  clause 
attached,  the  nature  of  the  emergency  being  "for  the  uninterrupted 
operation  of  any  city  and  couiity  department,**  it  should  bo  shown 
to  you  that  the  failtire  to  coake  the  ordinance  effective  linmediately 
will  really  interrupt  the  functions  of  the  office,  and  not  merely 
Inconvenience  it,  or  deprive  someone  of  his  increased  compensation 
for  t  e  time  being. 

As  to  tisie  limitations,  all  I  can  say  is  that  every  ef- 
fort should  be  iE.mde  by  your  board  and  by  other  departiaents  inter- 
ested in  tlaa  particular  legislation,  to  present  the  legislation 
in  tliae  so  that  it  may  be  acted  upon  in  the  regular  course,  i*ather 
than  as  an  emergency  jaeasure,  for  I  have  K^ave  doubts  as  to  the 
validity  of  an  emergency  neasiAre  when  an  ordinary  one  might  have 
been  presented  in  due  tin*  and  is  withheld  vmtil  the  invocation 
of  the  emergency  clause  is  necessary. 

Finally,  permit  3s«  to  say  ttiat  the  emergency  provisions 
in  tht^  charter  are  t  tie  re  to  be  exercised,  and  tiist  you  are  the 
judges  of  the  existence  of  the  emert:;ency. 

Respectfully  submitted. 


CITY  All'ORNEY 
TOt  Board  of  Supervisors 

cc  Civil  Service  Commission 
cc  Controller 
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*»Stt»t  11,  19U 


SODJSrCti       owaerftiilp  by  City  and  cottrity  of  San  F3?»nclsco 

of  Ccomon  stock  of  iJrilon  Squaro  a«r&i;e  Corporei tion* 


S>«Ar  Slrt 


This  office  la  In  x^oelpt  of  your  request  for  an 
opinion  oonoernlrii^  the  poaslble  Aooeptence  by  the  City  end 
county  of  San  Frenolsoo  of  tiie  one  hundred  eh&res  of  the 
eo9aK>n  stock  of  the  Union  Square  a&rege  Corporation*  The 
plan  Is  detailed  in  the  followin«^  letter  directed  to  you 
on  July  15,  1944  by  said  fJnion  Square  Oarage  Corporetloni 

*Y«u  «113  recall  tiiat  on  the  18th  day  of  Marob, 
1941,  the  City  &nd  County  of  San  Francisco  loasod 
to  0nlon  Squats  Oax^lTO  Corporation  the  subsurface 
under  linion  square  for  a  period  of  fifty  yeara 
ewmencing  the  2nd  day  of  Janu&ry,  194^,  at  an 
annual  rental  of  ;  5,000,  for  the  ptu»pose  of  the 
conetructlon  and  operation  of  a  public  eutoaoblle 
F.araa«  ea^  parking,  station, 

"In  order  to  provide  funda  for  the  construction 
of  the  ijarage,  the  corporation  borrowed  the  aua  of 
;^8SO,(KX3  fr<»a  the  liacons traction  Finance  Corporation, 
and  also  sold  its  6,:  preferred  stock,  for  the  sua  of 
f 609, 100,  to  owners  of  property  in  the  vicinity  of 
Union  Square.  The  corporation  has  authorized  only 
100  shares  of  oossson  stock. 

"v]*!  March  24,  1941,  a  certificate  for  100  shares  of 
cosfflion  stock  of  the  corp€»*atlon  was  issued  in  the 
name  of  the  C;ity  and  county  of  San  Francisco  and  was 
delivered  to  Crocker  First  i,Rtlonal  Bank  of  San 
Francisco  to  be  held  In  escrow  pursuant  to  the  terms 
of  the  perialt  issued  by  the  L.o>mnis8 loner  of  Corpor* 
at  Ions  of  the  State  of  California,  Aocordln^j  to  the 
records  of  the  company,  the  receipt  of  Crocker  First 
BTfttional  Bank  for  the  100  shares  of  cosomon  stock 
was  delivered  to  the  ?«rk  Coassission  of  the  City. 
Ho  aekno»led«^ent  has  evor  been  made  by  the  Cltyof 
the  delivery  to  it  of  the  receipt  for  this  stock, 
nor  has  the  City  ever  indic&ted  thst  it  is  willing 
to  accept  the  stock.  The  ieauance  of  this  stock 
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to  thm  Cltj  w»   «ntlr«ly  voltrntery  on  th0   part  ol* 
th«  corporation,  &e  no  coasideratlon  «I^t0o»ir«r 
was  pai4  by  th«  City  for  t^^  stock* 

"As  ^ou  kno«,  tim   cwapl«t«d  ge.rfkg«  laAS  b««n  I@«««d 
by  Union  Square  tiera^®  corporation  to  Union  £qa&r« 
Ofiraga,  Inc.,  a  eorporatlon,  and  haa  baan  In  opar-* 
atlon  for  a  conaidarabXa  parlod  of  tXraa,  During 
the  past  ;fe&r  tha  rental  raoalved  1^  tbs  Qaraga 
Corporation  lias  bean  svaficiont  to  pay  tha  Intarast 
and  the  inatallaant  of  principal  dua  on  tha  obli(;a- 
tlon  to  tha  iiaeonatzniction  FUuyaea  Corpcration  and 
part  of  tha  dafarrad  divl^anda  on  tha  praforrad 
atoGle*  All  of  tha  rantal  raoalvad  by  the  (laraga 
Corporation  will  ba  usad,  rirat,  for  tuj9   paymant 
of  tha  intaraet  and  prlnolpal  of  tha  obli^:atlon  to 
tha  Raeims true t ion  Financa  Corporation  end,  secondly, 
for  taa  payment  of  dividanda  and  tha  redartption  of 
prafarred  a took* 

'*Sora9  tljaa  ai;©  tha  Oara«i8  Corporation  proposed  a 
pl&n  of  raoriE^anisatlon  to  its  prefarrad  stockholdera 
pursuant  to  tha  taraa  of  which  tha  corporation  will 
lasua  to  tbA   holdars  of  its  prafarrad  stock  6>  dabaxw 
ttu^as  in  axohan  ;e  £or   tha  prafarrod  stock  outstandin,?;* 
fcuoatanti&lly  all  of  tha  profarrad  stookholdars  heva 
agreed  to  tha  proposad  exohanga.  Th9   pnrpoaa  of  tha 
ejcoltftn{$a  of  dabonturas  for  preferred  stock  la  to 
affect  a  aavlni^  in  income  taxes  to  ba  paid  by  tha 
corporation*   interaat  paid  to  tha  holders  of  daban* 
turaa  will  be  a  deduction  frcas  t^*a  iiroas  income  of 
tha  eoiporation  in  ccasiputinj  Hit   net  income  for 
Ine^Mi  t&x.   purposaa,  wiiile  the  Asnount  of  dividanda 
paid  to  preferred  stockholders  is  not  allowed  as  a 
daductlon*  Tha  importanGa  to  the  corporation  &nd  its 
stockholders  of  this  deduction  is  ampbaaised  by  tltm 
Incraasa  in  incosie  and  axeass  profits  taxes  since  the 
ooatp&ny  was  or^;aniftad* 

"Messrs*  rsobinsoo,  Kowall  ^:  Co*,  Certified  Public 
Accountants,  have  pr«pf,r»>,^  v>  eotsputntlon,  which  has 
been  submitted  to  tha  Controller  of  the  City,  showing 
the  savlnf^  to  the  corporation  by  the  prt> posed  ax- 
chan^'e  of  debentures  l*or  preferred  stock,  According 
to  this  computation,  all  of  the  Indebtedness  and  pre* 
farred  stock  of  the  corporation  will  be  retired  and 
eaneallad  and  tne  City  will  bacoisa  the  sola  owner  of 
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th«  g«r«g«,  by  reason  of  its  <mn»rBhip   of  ell  of 
the  eonnon  stock  of  th«  oorporfttlon,  in  «pproxl?nat6ly 
twenty-four  yean*  or  ai>out  six  years  earlier  than 
will  be  t^ve  c«««>  if  debentures  fire  not  substitutes^ 
for  preferred  stock.  The  corporation  has  also  f urn- 
istaed  to  the  Conuroiler  bII  other  information  aveil- 
al>le  relating;  to  th«  proposed  reorganisation* 

"Aa  on©  of  the  eonditi<ms  of  the  proposed  reorcsn- 
ization,  the  iK>lders  of  preferred  stock  will  require 
that  the  city  consent  to  the  caneell&tion  of  the 
stock  certificate  issued  In  its  naase  and  the  substi- 
tution o£   a  new  certificate  for  a  like  number  of 
ei:3ares  to  trueteee,  to  be  held  by  said  trustees  vintll 
all  cf  the  Indebtedness  of  the  corporation  has  been 
aatisfied  and  di8chari::ed.  The  purpo«-3  of  the  trust 
is  to  enable  the  debentxire  liolders  to  exercise  votin-; 
control  of  the  corporation  until  all  of  the  indebted- 
oeae  has  been  paid, 

"WllX  you,  therefore,  be  klr^  enou£;h  to  advise  u« 
at  folloest 

•(1)  8111  tim   City  and  County  of  Han  Franclaco 
accept  the  owneralilp  of  the  100   shares  of  eonsnon 
stock  of  Union  S^are  Qmr(HrQ9   Ccapporetion  now  staading 
in  its  nctnwT 

"(2)  If  the  City  Is  willing  to  accept  ownership  of 
the  said  shares,  will  it  consent  to  the  surreru^er 
and  caneellatlon  of  the  certificate  now  standing  in 
its  nana  and  the  issuance  of  a  now  certificate  for 
a  like  nunft>er  of  aifiares  in  the  names  of  trustees,  to 
be  selected  by  the  corporation,  and  held  by  said 
trustees  for  the  City  vmtil  ail  of  the  indebtedness 
of  the  corporation  lias  been  paid,  at  which  tirne  the 
100  shares  of  stock  will  be  delivered,  free  of  the 
truat,  to  the  Cltyt 

"A«  you  know,  the  enterprise  is  in  all  respects  a 
civic  one  and  no  profit  h&s  been  or  will  be  real lead 
by  anyone  other  than  the  operator  of  the  ,3ara.ije«   .«e 
will,  therefore,  apprectnt'S  your  cooperation  in  the 
Blatter,  as  it  la  quite  evident  tirie  proposed  substi- 
tution of  debentures  for  preferred  stock  will  result 
in  substantial  benefit  to  the  City. 

"If  there  is  mij   further  or  additional  infonaetion  you 
desire  in  connection  with  this  matter,  we  s.'iall  be 
pleased  to  submit  it  to  jou  at  once." 
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Upon  an  examination  of  your  request,  tte  l«t1;er  of 
the  Union  Square  Oarage  Corporation,  end  the  letter  address- 
ed to  you  by  Mr.  aarold  J,  I>oyd,  Controller,  it  appears  that 
there  ere  three  leijal  queetlone  involved.  They  are  as  followai 

1.  Has  the  City  and  County  of  Gan  Francisco  the 
power  to  own  the  100  shares  of  the  common  stock  of  tlie 
Union  Square  Oaratje  corpora fcion,  either  directly  or 
indirectly,  through  trustees? 

2,  If  the  City  and  County  has  such  pofeor,  is 
tiioi-a  any  lo^jal  objection  to  the  surrender  and  cancell- 
ation of  the  stock  certilicate  now  atandinfi  in  the  name 
of  the  City  and  County  coverin,;  said  100  siieres  of  the 
common  stock  of  the  Union  Square  Cara;;o  Corporation,  and 
the  issuance  ol  a  new  certificate  in  piece  thereof  in  the 
naoBS  of  trustees  for  the  City  and  County? 

3*  Bearln ;  in  mind  that  the  City  and  Cour^ty 
would  beoome   the  sole  owner  of  all  of  the  capital 
stock  of  the  ^nion  Square  Uara  ;e  Corporetion,  if  those 
100  shares  ei's  &ccopted,  would  the  city  and  Cotmty  in 
effect  become  both  the  lessor  and  the  lessee  of  tm 
siibsurfaee  area  of  ijnion  Square,  with  the  result  that 
the  City  SinC   County  viould  no  lon;:er  be  able  to  levy 
a  tax  on  the  leasehold  intoroat,  and  would  no  longer 
reeeive  any  rental? 
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For  xEMUy  yiMure,  it  was  impossible  for  a  ■aunlcipel- 
ity  in  Ceiifornla  to  either  directly  or  indirectly  own  stock 
in  a  private  corporation,  due  to  tho  provlslcns  of  Section  31 
of  Article  IV  of   the  L-tate  constitution,  which  provide  tiat 
the  legislature  shall  have  no  povter  to  aut:  orisse  any  polit- 
ical subdivision  of  the  State  to  beconjo  a  stockholder  in  any 
corporation.  See  also:  Low  v.  M&rysvilla,  5  Cal.  814.  How- 
ever wit.,  the  advent  of  the  '^Iionie  rule"  provision  of  the 
State  Constitution,  which  laakes  certain  iijxuiicipallLles  para- 
aiount  In  municipal  affairs,  this  rule  of  law  was  abrogated, 
with  respect  to  certain  cities.  Article  XI,  Section  6,  litate 
constitution.   This  is  so  since  the  acquisition  of  the  capital 
stock  of  a  corpcreti<m  bj  a  aiuniolpality  is  unqueetlonably  a 
Biunlcipal  affair,  and  the  legislature  woula  not  iiave  to  pass  any 
statute  authoriaini-;  such  muriiclpality  to  own  capital  stock  in  a 
private  corporation.   Xh©  City  and  uounty  of  aen  Francisco  has 
been  for  many  years  a  "home  rule''  city  and  lndei;>end€nt  of 
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th«  Stato  of  California  in  coniusetlon  with  Its  lounlcipal 
aTfairs. 

In  th«  case  of  Smith  v.  City  of  Jlendale,  1  Cel. 
AW«  (2d)  463,  It  waa  held  that  'th!©  City  of  iU'enaal©  li&6   the 
power  to  own  stock  in  &  public  utilities  corporation  furniah- 
ine  water  to  the  city.   In  tlds  case,  at  pay©  467,  tiie  Court 
n&da  the  follovin^^  stateiinenti 

"Ref^ardlesB  of  the  «?3in«nt  authority  relied  upon 
by  plRintiff  to  support  iiie  views,  we  have  &  some- 
what isolated  situation  in  California  wi'Ore  the 
constitution  plf.ca«  a  li  itation  on  the  power  of 
tlie  stale  leijlslature  and  at  the  same  time  contaL  na 
a  broad  grant  of  power  to  chartered  cities  that 
a^Yall  th^nselves  of  it," 

While  this  case  is  not  squarely  In  point,  it  doe» 
Indicate  that  t;he  theory  that  a  aiuiiiclpalily  such  as  the  City 
and  County  of  Dan  Frandsco,  which  has  availed  itself  of  the 
provisions  of  Article  XI,  Section  6,  of  the  Ctate  Constitution, 
has  the  power  to  own  capital  stock  of  a  prirate  corporation. 
Is  sound.   In  thi£>  connection  it  should  be  borne  in  mind  that 
there  is  no  San  Frenclsco  C'narter  inhibition  against  tiie  hold- 
in;;  of  stook  in  a  private  corporation,   jf  cour-se,  if  there 
were  such  provision,  the  City  end  Coujity  of  l\un   rranclcoo  could 
not  own  the  capital  stoc;c  of  a  private  corporation,  since  the 
i»an  prencisco  C^mrter  is  a  restriction  on  power,  xeal   Ccwist 
Advertising  Company  v.  City  enc   Coui^ty  of  San  Francisco,  1'4'  Cal, 
(3d}  ^1^.  

vlth  re3x)ect  to  the  second  question,  it  appears  that 
a  stock  certificate  was  isaied  by  the  IJnion  Square  Garage 
Coi'poratlon  to  tuo  City  end  County  of  S&n  Francisco,  !r»aking 
the  City  and  county  the  sole  owner  of  all  the  ooiiaaon  stock, 
but  that  this  stock  was  never  accepted  by  the  City  miiX   County, 
Under  the  circiijnstftncos,  I  can  perceive  no  l^^al  objection  to 
the  caricallation  of  the  present  ofairtlficaie  and  the  issu&nce 
of  a  new  one  to  trustees  for  the  City  and  County,  Charter  Sec.  19d, 

iVlth  regard  to  the  ttlrd  question,  tho  ..^ere  accept- 
ance of  the  coacnon  stock  of  the  ^nion  Cquej'e  Ct  iHig®  Corpor- 
ation would  not  dejstroy  the  Union  Square  aaraje  Curpcr&tion  as 
an  entity,  even  thou^-h  the  City  anc  Count;y  mi.jht  becoaie  the 
sole  stockholder.  A   corporation  may  exist  with  only  one  stock- 
holder, fcn<:.  still  function  and  bo  conelcorcd  an  entity  in  it- 
self.  Under  certain  circumstances  a  corporate  entity  is  dis- 
regarded, but  so  far  as  I  have  been  able  to  detenaine,  tixe  rule 
involvlni^  the  disregard  of  the  corporate  entity  does  not  involve 
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a  c&so  such  as  the  Instant  on«.  Apparently,  the  ooly  typ« 
of  case  in  vLich  &  corporate  antity  is  disreg&rded  is  that 
type  wh«ra  fraud  is  involved, 

6A,  Cal.  Jur; 

Erkanbrecher  v.  Grant,  107  Cal»  7j 

^x*r  V,  Postal  Union  Life  ln&,   Co., 

40  Cal.  ^i>i>»   (2d)   673; 
Chiarallo  v.    Ax«l8on,    2.5  Gal,  App* 

{2d)   157j 
f^trauss  v»  lubuqus  Fire  :>■     crlne    Ins.   Co., 

ISii  Cal.   App,  S33j 
Nii^nbsrt  V,   Plrat   ttat*   Baiik,    2C  Oal.   App, 

(2d)    624. 

A  furthar  roason  why  thara  would  be  no  objoctlon 
to  th©  ownarehip  of  all   of  fcha  caoltsl  stock  br  the   City  and 
County  s.a  a  aino'lo  stockholder  is   lh#tt   th®  stock  of   ino  city 
and  Cou-Uty  »uuld  bo  votad  en<A  controlled  by  trustees,    until 
ail  of  tha  indabtadnass  of  the  corporation  I'i&d  b  :en  satisfied 
and  disaharged.     If  th^re  wera  any  basis  for  looking  t^'-ipoui^h 
tha  corporata  sntity  and  ccncludln,:;  that  tha  City  and  County 
was  both  lessor  aaC  laasaa,    such  basis  woulcx  doubtlessly  be 
eliminatad  by  tha  trusteaahip  arranGemant. 

In  view  of   the  foragolni;,    I  aa  of  tlia  opinion: 

1,  That   tha  City  and  County  of  San  Francisco  laay 
iMltMna  tha  oi»'nar  of  the  ooiason  stock  of  tha   onion  ^qimre 
Q«rag«  Corporation, 

2,  That  thtjre  is  no  lac*^!  objection  to  tho   surren- 
der and  cancellation  of  the  present  100  shares  cosaaon  stock 
certificate  of   the   onion  f.quere  lJ6rb^^;e  Corporation,   and  its 
replscdiaent  with  anoti  er  cartificate   to   trus teats  for  tiie  City 
and  Coiint«  covering  sn  equal   number  of  shares. 

3«     That  the  mer®  feet  tliat  the    City  and  County 
throiigh  the  trustees  aljht  bacosta  the  sole  stockholder  of 
the  Union  Square  Oarafje  Coi"poration  would  not  hx^e  the  affect 
of  aiakln;;  the  City  and  Couixl''  both  lessor  and  lessee  of  the 
subsurfsca  croa  of  union  Square,'  nor  would  the  City  and  County 
be  precluded  froa  colleofcini;  taxes  or  rentjils. 


Very  truly  youi'S, 


CXrr  ATTOliJ^Y 


TOi     Mayor,   City  and  County 

of  ran  i^rancisco 
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August   14,    1?44 

Subject:     Rates  on  Municipal    and  Market 

Street   Railway  Properties  to  be 
fixed  by  Utilities  Commission. 

Dear  Sir: 

You  have  asked  lae  whether  it    is  necessary  for   the 
Utilities  Commission  to    establish   rates  to    be   charged  on  the 
operation  of   the   unified  Municipal  and  Market  Street   RailTAay 
Systems . 

OPINION 

Under  subdivision   (d)   of  section  5  of  the  recent   chaiter 
amendment  knov/n  as   Section  119.1,    it   is  provided: 

"That   uniform  rates,   fares  and    charges,   and 
universal  transfer  privileges  shall  be  established 
and  maintained  by  the   Comnission  and    that  except 
for   school  children  and   other  special  cases  pur- 
suant  to  which  reduced  or  free  transportation  now 
exists  in  accordance  v/ith  the   existing  practice 
of  tb9  Municipal   Railv/ay,    the  regular  fare  for 
transportation  of   passengers  on   said   unified 
street  railway  system,    shall  not  be  less  than 
7   cents  per   passenger  until  the   purchase  price 
of    said   operative   properties   shall  have   t«en 
paid   in  full  as   herein  provided;   and  provided, 
however,   that   said  fares  shall  not   be  increased 
in  excess  of   7    cents  per  passenger  except   in 
accordance  with   the  procedure  of    Section  I30  of 
the  Charter;" 

Section  8  of    the  same  charter  provision  confers  further 
authority  upon  the   Public  Utilities  Conraisslon  to  fix,  establish 
and   collect  uniform  rates  without  regard  to  Section  I50  of    the 
Charter,  v/lth   the   exception  that  until  the    entire    purchase  price 
has  been  paid   the  Market  Street   Railway  Company,    the    regular 
fare  for  transportation  shall  be   7   cents  per  passenger.   When   the 
balance  of   $5,500,000,    after  the    initial   payment  of  §2,000,000,  is 
paid,  then  the  rates  will  be   established  in  accordance  vlth  the 
then   existing  charter  provisions.       If  the   Gonmission  desired 
to  increase  the    fares  in  excess  of  7    cents  per  passenger,    the 
establishment   of   the   increase  must  be    submitted  to  the  Board  of 
Supervisors. 

You  are   therefore   advised  that    it   is  not    only  within  the 
province  of   the  Public  Utilities   Coxamission  to  establish  the   rates 
as  above  outlined,   but    it   is  the  duty   of    the    Conmission  to   do   so. 

Respectfully  sulamitted, 

To 

Manager  of  Utilities     "" 


John  J.   0»Too1b 
(2)  City   i^ttorney 


3^"yf 


August  IQ,  1944* 

ciT*nTS'r-t».  ^^•'^  Steploy©«  liaa,  before  Hearing  on  Ctergea 
autwjiuij  Preferred  asainst  him  for  /lleged  AbandonKent  of 

his  rositicm  ar«  Goneluded,  such  rooeedings  Auto- 
isatioally  Lapse,  and  re  is  :.ntltled  to  the  '  eath 
Benefits  voider  the  Provisions  of  tlie  l«'unicipal  Code* 

Q«ntleiaent 

This  will  acknowledge  receipt  of  your  requost  for  an  opinion 
Involving  the  case  of  Or©  ■■'■■»   Curry,  bridge  attendant,  street  Kepair 
/bureau,  vrlierein  you  state  the  following  facts: 

!•  ].r«  Cxirry  mats  employed  as  a  brid^  attendant  since 
about  1911*  He  appar^itly  abandoned  his  oosititm 
cm  or  about  Ublj  1^»  1943  without  explaxmtion* 

2*  In  due  course,  I^  was  suspended,  tlrie  action  of  the 
lepartmont,  however,  dosigjiating  the  suspension  as 
effective  lecember  7,  1942,  while,  since  he  left 
tJie  i>ofiiti«i  on  or  about  laiy  19,  1943,  tlie  suspen- 
sion should  imve  been  effective  on  tlie  latter  date* 

3«  Charges  were  filed  against  him  on  October  20,  1943, 
and  li0  was  cited  to  appear  on  HovetmlMr  12,  1043  to 
show  cause  wliy  he  s!»)uld  not  be  dis^ilssed  for 
abandozsnent  of  his  position* 

4*  A  hearing  was  l.eld  on  Novttaber  12,  1943,  but  because 
l^'r*  Curry  did  aot  appear,  supposed  to  be  on  account 
of  illness,  the  ease  was  continued  for  tvro  weoks* 

S*  ectlon  226,  Article  3,  Part  X,  of  the  San  Francisco 
inmidpal  Code,  which  deals  with  the  "Employees*  ne«> 
tirement  Systesn"  provides  tlmt  if  any  momber  "should 
be  paid  more  than  one-foitrth  of  Ms  accumilated  nox*- 
?aal  contribution,  «  -»  -  *  he  shall  thereupon  cease  to 
be  a  member"* 

Seotloa  261  <b}  thereof  provides  that  "upaa  the  death 
before  rotireiaent  ^f  *  «  «,  of  a  cieaber  while  in  the 
city  service,  or  within  four  months  after  the  discon^ 
timutnoe  of  city  service,  i^  ^-  ^  a  the  -^etirssaent 
Cysteo  sl^all  be  liable  for  a  death  benefit  »  »  «  *," 
consisting  generally  of  the  accujnulatod  contributlon» 
of  the  deoeased  plus  an  aioount  ecpml  to  t^te  cai  «n^ 
eatlcai  Gamabls  by  him  during  the  six  m  ntlos  ijosaed- 
lately  preceding  death* 

Advice  was  then  asked  as  to  wliethcr  tlie  death  benefit  provided 
in  Section  261(b),  Article  3,  .'art  1,  of  the  -an  f'rancioco  iiunielpal 
Code  is  payable  to  thQ   O.oslgnated  beneficiary  in  this  case|  oro  S.  Curry 
having  died  on  November  12,  1943* 


W'j    .        O'XC 


.     •    ;I     ,ii     1'      ■  : jVOH    KO    j^c-;'     iXXlVS^Xi 
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OPINIOH 

«■*—»—»■     III 


Bootlon  154  of  th0  c;2mrt9r  oz^o-vidas  In  tmrt  aa  follows: 

*8o  parson  eiaployod  lUKisr  tli©  civil  8©x*vlc©  oihj- 
vtMicma  of  trls  ermrtor,  oxoluslvo  of  mambera  of  the 
poliee  and  flro  deoartments  aa  ;rovidad  tmdor  section  155 
bareof ,  in  a  position  doflnod  by  tha  coeuniasloti  as   'pens* 
anant*  aball  be  rcsnovod  or  dlsoharged  except  for  eauae, 
upon  written  cbargos,  and  after  an  opportunity  to  be  heard 
in  hi  a  otvn  defense.     Pending  mch  hearing ,  tiie  appointing 
officer  may  suspend  the  :>arson  so  accusedi  *~'  «^  ^"^^ 

And  Section  261(b)  of  Article  3,  Fart  I  of  the    -.an  Franciaeo 
lflunicii«l     ode,  cealing  with  the  subject-iaatter  of  the  ";ii:jployoe8  Re- 
tiremeat  Syatem",  provides  that  "upon  the  death  before  retirdznent 
«  <5-  »  *,  of  a  member  wiille  in  the  city  service ,  or  vdthln  fpiir  months 


Proan  ''ectlon  154  of  the  Charter,  above  quoted.  It  clearly  appeare 
that  no  "pezfflaziBnt"     civil  service  empleyiee  can  be  rtnnoved  or  di  sclmrgsed 
fraa  liis  civil  service  poaition  except  for  cause  upon  written  ciiargos, 
and  ti^en  only  after  ije    as    had  an  opportunity  to  bo  heard  in  Ids  cam 
defense* 

iiore,  while  charges  ap^^rently  h&&  been  filed  agBljurt  ore  S» 
Curry  and  a  date  imd  been  set  for  the  lieax>j.ng  -  on  t>>e  date  set  the 
bearing  was  continued  two  weeka  due  to  Curry's  illness.     Civaery  then  died, 
before  any  further  bcwiring  was  leld,  and  without  any  decision  or  order 
ever  tisving  been    Riado  by  the  departraent  iiead  who  tmd  preferroa  tha 
charges,     0:he  proceedings  thus  autoKsaticelly  lapsed. 

It  cannot  be  stated  that  Mr.  C?urry  "abandoned'*  his  position  be- 
cause this  c  ndltion  it&d  never  been  officially  found  to  exist. 

UiMlor  the  provisions  of  -'eotitm  261(b)  of  i^rticle  3,  Part  I 
of  the     an  i^lrancisco  xcunici^ial    -ode  it  Is  .rovided  tliat  'upon  death  be- 
fore  retirement  of  a  manber  while  in  the  city  sorvloe,   or  witliin  foia? 
jRcnthe  after  trie  disc  ntl nuance  of  city  service,  or  ^-jllft  physically  or 
laentally  incapacitated  for  -perf orr/ianoe  of  lis  duty,  it  such  incar?acxty" 
nas  beon  continuQue  froa  ^Isoontlnaanco  of  city  seryic,f>  -  t'hB    retire- 
ment' Syaten  aball  be  liable  for  a  death  benefit  «  «  »  ♦•» 

For  all  tliat  appeara  in  this  case,  Curry  was,  at  all  tiines  la 
question,  physically  or  mentally  incapacitated  for  the  uerfo«rmnce  of 
his  duty.     As  a  rAtter  of  fact,  a  cursory  eacarrdnation  of  tlie    .etireraant 
Board  file  in  this  matter  discloses  a  letter  written  to  the  board  by 


i^ 


TV,   L^dward  I  .  Oenochlo,  dated  January  27,  1944,  wherein  h©  reveals 
just  this  stet9  of  ciiditlon  to  oxlat.  In  tlila   letter  )»•  Goaochlo 
atatod  that  frcw  hie  knowledge  of  tlas  medical  1,1  story  of  oro  f .  Curry 
"f^r.  Ourry  waa  In  no  physical  cc.ndltion  wimtsoever  to  engnr©  in  any 
type  of  Eianual  labor  froBi  Kay,  lv43,  up  xxntil  the  time  of  is  death 
will  oh  occurred  on  Kovembor  12,  1043* 

under  all  tbeae  facts  It  woiild  appear  wroper  for  the  ©tlre- 
stent  rJoard  to  pay  to  tb©  design  ted  benefl  darlee  of  -ro  ' .  Curry  the 
death  benefits  provided  In  action  261(b),  Article  3,  ?art  T,   of  the 
awa  Francisco  Jltmlci  al  ode« 

Respectfully  submitted, 

CITY  ATTORHKT 
Rstlrsment  Board 
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August  19,  1944, 


SUBJECT:  Right  of  Board  of  Education  to  if^'aive  Statute 
of  Limitations,  and  to  Pay  Interest  on  Back 
Salaries* 

Gentlemen: 

This  office  is  In  receipt  of  your  request  for  an  opinion  as 


follows: 


REQUEST 


"At  the  present  time,  we  are  engaged  in  computing 
various  amoxonts  due  to  certain  teachers  in  the  so-called 
reclassification  suit  under  the  decision  of  the  District 
Court  of  Appeal, 

"The  question  has  arisen  as  to  the  legal  right 
of  the  Board  of  Education  in  computing  the  same  to  ex- 
tend the  mandate  portion  of  the  Court's  judgment  from 
the  school  year  1932-33  to  date,   (1)   If  the  judgment 
which  was  rendered  by  the  Court  does  not  in  itself  com- 
mand a  restoration  of  the  various  teachers'  ratings  to 
date,  and  if  additional  petitions  for  mandate  were  filed 
by  the  teachers  Involved  for  each  year  in  question,  could 
the  Board  of  Education,  if  it  desired,  waive  the  defense 
of  the  statute  of  limitations? 

"Further,  (2)  if  yovir  answer  is  in  the  affiim- 
atlve,  would  it  be  necessary  for  actual  suits  to  be  filed 
in  order  for  payments  to  be  made  frcan  1932  to  date? 

"Will  you  please  advise  us  also  (3)  as  to  whether 
or  not  we  can  legally  adjust  the  salaries  of  those  teach- 
ers who  did  not  file  suits,  but  relied  upon  a  resolution 
of  the  Board  of  Education  passed  on  May  29,  1934,  to  the 
effect  tliat  the  statute  of  limitations  would  not  be  raised 
if  these  teachers  did  not  file  suit. 

"Also  (4)  are  the  teachers  entitled  to  interest 
on  the  amovuits  not  reduced  to  judgpient?" 

OPINION 

Three  related  and  major  separate  questions.  Indicated  as  one, 
two  and  three,  are  presented  by  the  request  for  an  opinion*  However, 
one  fundamental  answer  disposes  of  these  three  questions,  if  this  answer 
be  to  the  effect  that  a  municipal  corporation,  or  a  governmental  board, 
has  the  right  to  waive  the  statute  of  limitations*  Since  the  law  does 
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not  reqtilre  the  doing  of  Idle  acta,  if  the  Boa3?d  of  Education  in  the 
instant  case  1ms  the  power  to  waive  the  statute  of  limitations,  it 
follows  that  it  may  do  so  at  any  time,  irrespective  of  a  suit.   (See 
Section  3532  of  the  Civil  Code.) 

It  is  elementary  that  the  plea  of  the  statute  of  limitations 
is  a  plea  in  bar,  and  is  not  one  addressed  to  the  Jurisdiction  of  the 
coui»t.  The  question  here  Is  whether  a  governmental  body,  such  as  the 
Board  of  Education,  must  raise  the  defense  of  the  statute  of  limitations. 
I  am  convinced  that  the  Board  of  Education  need  not  raise  the  defense  if 
it  does  not  desire  to  do  so.  My  views  are  based  upon  the  opinion  of  the 
court  in  HE17EL  v.  HOG  IK,  3  Cal»  App«  248,  v/hore  the  court,  at  pago  258, 
fully  discussed  the  powers  of  a  governmental  body  with  regard  to  tiie 
plea  of  the  statute  of  limitations;  and  in  doing  so,  also  held  that  the 
requirement  of  the  plea  of  the  statute  of  liniitations  applies  to  a  gov- 
ernmental body  in  the  same  manner  as  It  applies  to  a  private  Individual, 
In  the  HEi^L  v»  HOG  IN  case,  the  court  used  the  following  pertinent 
language : 

"It  was  urged  in  the  petition  for  rehearing  that  the 
facts  pleaded  and  proven  show  that  a  number  of  the  Interest 
coupons  became  due  and  payable  more  than  four  years  before 
the  action  was  commenced,  and  it  is  argued  that  defendant 
as  a  public  officer  v/as  boxind  to  refuse  payment  as  to  such 
coupons.   In  other  words,  it  Is  said  that  tuider  the  facts 
it  was  not  defendant's  duty,  specially  enjoined  by  law, 
to  pay  the  'outlawed'  coupons.  As  a  conclusion  from  his 
premise  and  argument,  coiinsel  for  appellant  earnestly  in- 
sists tliat  in  a  proceeding  of  this  kind  against  an  officer 
of  a  municipal  corporation,  the  bar  of  the  statute  of  limit- 
ations is  always  an  issue  whether  it  is  pleaded  or  not. 
At  the  outset,  we  were  impressed  by  the  plausible  and  able 
argument  of  counsel  in  support  of  his  position,  but  care- 
ful analysis  and  research  have  convinced  us  that  the  rule 
is,  and  should  be,  the  other  way.  For  many  years,  able 
lawyers  in  this  state  and  elsewhere  contended  that  a 
miinicipal  corporation  held  its  funds  as  a  tinistee  for 
those  having  demands,  for  the  payment  of  which  the  money 
was  provided,  and  that  it  could  not  plead  the  statute  of 
limitations  against  a  person  having  a  claim  which  was  pay- 
able out  of  such  funds.   It  was  argued  that  a  municipal 
corporation,  like  a  bank,  was  simply  the  custodian  of 
special  funds,  holding  the  same  for  the  benefit  of  those 
who  were  or  might  be  entitled  thereto. 

"It  is  apparent  at  a  glance  that  this  contention  was 
diametrically  opposed  to  the  contention  here.  The  courts. 
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however,  declined  to  adopt  that  extreme,  though  reasonable, 
view  and  we  understand  the  rule  to  bo  that  the  defense  of 
the  statute  of  limitations  is  a  privilege  personal  to  the 
debtor,  and  that  a  municipal  corporation,  in  common  with 
other  debtors,  may  waive  or  avail  Itself  of  such  defense 
in  any  legal  proceeding,  '"-  -;$•  -:5-  *  -k-  Our  attention  ims  not 
been  directed  to  any  statute  forbidding  payment  of  such 
demands  after  the  bar  of  the  statute  has  intervened,  and 
as  all  municipal  corporations  and  bodies  act  through 
public  officers,  it  follows  that,  unless  the  statute  of 
limitations  is  set  up  by  demurrer  or  answer,  in  this  or 
any  other  legal  proceeding  against  a  public  officer,  the 
defense  must  be  deemed  waived," 

In  view  of  the  fact  that  no  judgment  for  these  moneys  has  been 
entered  against  the  school  district,  interest  cannot  be  allowed.  This 
is  tho  rule  with  regard  to  governmental  subdi visions. 

In  LOS  ANGELES  DRICDGING  CO,  v,  LOHG  BEi\CH,  210  Gal,  348  at 
361,  the  court  mentioned  the  rule  as  follows i 

"One  part  of  the  jud^nent  must,  however,  be  modi- 
fied. Plaintiff  recovered  judgment  in  the  sum  of  $17,024.08, 
plus  interest  from  Januax^y  28,  1927,  the  date  of  the  reso- 
lution of  the  city  cotuicil.  Plaintiff  concedes  the  correct- 
ness of  the  rule  that  in  the  absence  of  special  statutory 
authorization,  interest  cannot  be  recovered  against  tho 
state  or  a  m-onlcipality.   (Reclamation  Dist.  No.  1500  v# 
Reclamation  Board,  197  Gal,  482,  241  Pac,  552;  Engebretson 
V.  City  of  San  Diego,  185  Gal.  475,  197  Pac.  651. )   In- 
terest Is  recoverable  in  this  case  only  from  December  10, 
1927,  the  date  when  judgment  was  rendered." 

See  also:   RECLMiATION  DIST,  NO,  1500  v.  RECLAMTION 
BOARD,  197  Cal.  482  at  502. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  statute 
of  limitations  may  be  waived  where  a  suit  has  been  filed,  by  instruct- 
ing the  attorney  for  the  Board  of  Education  not  to  plead  the  statute 
in  bar,  and  niay  be  waived  where  no  suit  has  been  filed,  by  the  process 
of  passing  a  resolution  providing  for  payment  regardless  of  the  age  of 
the  claim.   However,  it  should  be  borne  in  mind  that  the  Board  of  Ed- 
ucation does  not  have  to  waive  the  statute  of  limitations,  unless  it 
desires  to  do  so. 

Interest  on  non-jud^ent  claims  cannot,  of  course,  be  paid. 

Respectfully  submitted. 

Board  of  Education  CITY  ATTORNEY 
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August   21,    1944 


Subjeoti     Possible  Curtailaent   of 
IranaportatJLon  Service. 


Xmvt  Sirs 


m 


la  your  lot tor  of  August  15  rolativo  to  the  ubovo 
entitled   subject  you  ask  ir  lb  is  peraisslDle  to  curtail 
oertain  bus   transportation  operations  du«   to   the  scarcity 
ef  tires  arid  possible  discontinuanoe  of  service  on  small 
portions  of  the  Market  Street  f.ailway  llnea  after  consolidation. 
You  tuive  asked   two  questions: 

*!•  ?.lll  an  Office  of  l-efense  Transportation  order  to 
place  in  effect  a  prtt-arranged  service  curtailment 
plan  take  precedence  over   this  Charter  Provision? 

"S*     Does  the   Public   Utilities   Coia«is8ion  l::iave  the   power, 
vitbout  referring   to  the  ^cm^v^k  of  Sapervisors,   to 
abandon  snail  pox'tionst   of  a  Market  Street  Railvfay 
line  when  such  aoandoim<»at  is  neeessary  in  order  to 
provide  better  service  to  a  larger  group  of  patrons? 

OPIItlQlf 

Aosnering  your  first  question,   it  has  been   the  contention 
cf    this  office  in  app«arin<i  oefore  the  Office  oi"  Lefense  Transpor- 
tation that   that  offioe  has  no  jurisdiction  over   the   strictly 
municipal  proprietary  operation  of    the   8cret*t  railway  systems   in 
this   city.      It  seems  useless   to  speculate  on  how   courts  vrould 
deters-ine  this   question  whea  presfeutsa  to   thea  xinciar  sxisting  war 
eonditions. 

fhe  attitude  of   the   Offioe  of  I^fense  'iransportation 
appears  to  be   that  it   is  clothed  with   the  authority  of  assuming 
full  oontx^l  of  the  i^ilway  systeaa   if  it   so  desires  and  a  necessity 
arises   that  would  be  coupled  with  the  betteraent  of  transportation 
for   persons   engaged  in  war  industries. 

It  becomes  wholly  aoadaraio  as   to  whether  the  Charter 
prevails   over  an  order   that  muy   ae  issued  by  the  Office  of  t^e- 
fense    iransportation,  as  before   the  matter  woulc  ultimately  be 
determined  the  war  would  probably  be  over* 

It  beottaea   the  duty  of   the  Uoffiiaiasion  to  endeavor   to 
reoonoile  as  reaaonably  aa  may  be  done  whatever  orders  may  issue 
froa  the   Office  of  lefanae  lic^naportation  wita  tmt   p^covisions   of 
Section  i:'2.1  of   the  Charter,  bearing  In  mine   the  provisions   of 
Seotion  119.1  recently  adopted. 
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Th*  proe«dur«  to  adopt  vould  bo  that  th«  Gosuaisalon,  wtwn 
an  ordor  has  bo«n  mado  by  ibe  Ofrlee  of  Dofonse  Irans porta tloa  for 
th«   ai3afK?oni8ent  of  any  portion  of  the  existing  mur  lei  pally-owned 
ayatea  and  hereafter  when  it  is  eoneolioated  with  the  operative 
properties  of   the  Market  Street  Railway ,   that  the   order  be  auhsiitted 
to  the  Board  of  Supervisors   for  appropriate  aetion  uncler  Seetion 
132 •!  of  the  Charter*       If  the  Board  of  Supervisors  should  act 
eontrsiry  to   the  order  of  the  Office  of  Defease   iraas porta tion  we 
will  then  be  eonfronted  with  the  necessity  of  detenslnin^t  what 
action  should  oe  taken. 

'Hiis  disposos   of  your   first  question ,   as   far  aa  it  «»y  be 
diapoeed  of  under  existing  conditions. 

YoMV  seoon-*   question,  as   to   the  rl<ght  of   the  Cooimissicm 
to  abandon  au.all  portions   of    uh£<    kiarket  Street  i.ailway  3yst«a  when 
abandoimeat  is  neeeasary  in  order  to  provide  better  service  to 
larger  ,5roup9    -f  patrons  without  ref orense  to  the  3oard  of  Super- 
visors,  i«   answered  as  followet       iSeotion  1->2.I  inhibits  the 
abaa<;!onm<»nt  of  *'any  portion**   of   the  existing  systeai  or  of  the 
unified   systesi  without  recosimendation  first  by    the   Public  Utilities 
CQBUiis;ion  to  the  board  o^  ^supervisors  which  reoo!nn.endatlon  siuat  be 
disapproved  oy  at  leaat  nine  votes   of   the  Board  within  thirty  oaye 
or  the  reo<K?u3ead6tion  of   Um  CoouBlssion  is   to  be  given  effect. 

*he  provisions   of  ^.eotion  119.1  of  the  Charter  stust 
also  be  borne  In  ^cirid.    In  which  it   is  provided,    in  aubatanoe, 
that   the  city  will  operate  the  oonaolidated  properties  and  «aintain 
thmn  in  f:ood  runoin.^  order  And  =^111  not  nake  any  extensions, "radical 
ehanges  or  alterations   to  »aL£  oper«ivive  prcpertie?  or  abandon  any 
substantial  portion  thereof  except  only  to  the  extent   that  such 
extensions   or  aoandoiuaents  are  required  by  r^^a  on  of  the  unifieation 
of  the  opera ti one  of  said  operative  properties  with  thosA  «  '>  «" 
of  the  city. 

The  laa|(ttage  quoted  is   oontuin^  In  the  propoaed  s«!itraet 
between  the  City  and  Ceapaay. 

It  is  therefore  my  opinion  th&t  any  proposed  atiandooBeat 
of  service  would  have  to  oe  suoaltted  rirst  tc  lim  Garaaiasion  for 
Its  action  and    then  to   the   board  of  ibupeirvisors. 

Beapectfully  submitted. 


To    the  JOHSf  -J.    0»TOOLi': 

City  Attorney 
llaaa£er  of  Utilities 

(2) 


hLo 


KUgust   £1,    1944 


Subject t  Tires  on  Market  Street 
Hallway  Buses. 

I ear  Sir* 

You  have  asked   three   queatiorvs   in  your  communication 
of  Au^st  15,    cwo  in  question  numbered   (2),   eonoernlng  tires 
on  the  approxiaiwtt.e   140  ijuees   ov  ne<i  by   tho  Ma  rket  Street  Hallway 
Company,  i»hich  auass  are  to  be  acquired  by  the  City.     Y^our  questions 
re&(*  as  follows  t 

"(1)  In  the   contract  to  be  drawn  with  the  Market  Street 
hallway,   does   the  Ciiarter  iimendment  provide  that 
the   Karket  Street  Railway  < elivor  the   tires  on  the 
buses  free  of  charge  to  the  City? 

"(2)   In  case  the  Charter  Afaendaent  requires  ua  to  take 
over  all  existing  contracts   for  materials  and 
supplies,   is  it  necessary  that  we  continue   the 
contract  between  the  M&rkot  Street  Railway  and 
the  General  lire  c<»ip«ny?     If   so,   is   it  legal 
for   the  City   to  buy  tirea   on  a  non-cash  basis?" 

OPIJflOM 

In  cn«werlng  question  (1)   you  are  advised   that  the  contract 
concerning   tires   on  buses   o«i;ed  b^    the   Market  Street  Railway    .ODii.-any 
ia   silent  as    to    t;ihe    supplying,  of  tires   for   the  buses,   so  is   the 
Charter  Amendment,     ihls   answers  your  query    (1).     However,  a  rei^son- 
able  interpretation  o  '  the  agreea^nt   existing  between  the  City  and 
the  Coapany  for    the  aequiaiition  of   these  buses   is    that  they  are   in 
fact  buses  and   capable  of  bein<t^  operated.     This   implies   that  tires, 
being  an  essential  part  of    U^e  bus   Itself,  ^ould  be  supplied  by 
the  Company. 

You  are  aware  of  the   terms  of  the   contract  existing  between 
the  Market  Street  Railway  Company  and   the  General    tire  &  Rubber 
Company.     This   contract  in  effect  provides   that   if   the   contract 
is  terminated  a   survey  o~   the   tires   in  use  is  made  and  evaluated 
and   the  >  allway  Company  pays,  at   the   value  fixed,   the  lire  Company 
for   the   tires   then  in  use. 

At  the   tiise   the  City  entered  into  negotiations  with  the 
Ma  ket  Street  hallway  Company  it  was  generally  kno0a  t'ae  Company 
did  not  own  the   tires,     iiowever,    X  think,  a?i   stated  above,   a  fair 
interpretation  of   the  negotiations   would  be   that  the   Market  Street 
Hallway  Company  intended  tc   supply  the  City  with  buses    that  can 
be  operated;  hence  it  woulb  be    the  duty  of   the  Coapany   to  adjust 
its   contractual  relations  with   the  Tire  Company. 

The  latter  mwy  not  bccomo  nooessHry  in  view  of  what  I 
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understaod  the  faots  to  be«  namely,  that  you  are  desirous  of 
taking  over  the  ueneral  'xlre  &  Rubber  Companj   oontraet,  aa  It 
appears  to  be  of  great  advantage  to  the  City. 

Ihe  foregoing  leada  to  an  anawer  of  the  first  question 
contained  In  your  question  numbered  (2). 

There  Is  nothing  In  Charter  A-rieMiwent  119 •!  that  requires 
the  City  to  take  over  any  or  all  existing  contracts  for  materials 
and  supplies  and  It  Is  not  neoes'sary  that  you  continue  the  contract 
between  the  Market  Street  Hallway  Company  and  ieneral  j^lre  &  Rubber 
CM^any* 

In  the  event  you  desire  to  take  over  this  advantageous 
eontraet  you  ai«ky  do  so,  as  the  matter  has  been  discussed  with 
Mr*  iioss  of  the  Controller's  office  ana  he  has  advised  me  that 
theController  may  make  a  certification  on  the  contract  that  will 
meet  the  Charter  re-iuireraonta.   It  Is  my  opinion  that  while  this 
contract  has  a  number  of  years  to  run,  such  a  certification  by 
the  Controller  may  be  made  that  would  be  legal,  in  view  of  certain 
decisions  of  the  viupreme  Court  to  the  general  effect  that  sueh  « 
contract  actually  cx'eatea  no  liability  on  the  City  until  full 
performance  from  year  to  sear  hss  oeen  made  by  the  contracting 
party. 

Thla  answers  your  third  question. 

Respwtfully  submitted^ 


JOHH  J.  onCfLE 
City  Attorney 


To  the 

lianafier  of  0tllltles 

cc  Controller 
(2) 


i-i^o  V 


August      22      1944 


SUBJI'iCT:      Non-conforming  use  Under 
Zoning  Ordinance. 

Gentlemen: 

ThlK  will  acknowledj_,e  receipt  of  your  recent  request  for  an 
opinion  wherein  you  relate  the  following  facts; 

You  state  that  there  is  a  parcel  of  property  upon  which  a 
building  was  origina].ly  built  and  uasd  as  an  electrical  substation 
for  the  Home  Texepl'one  Co,   This  particular  use  of  tlie  property  V7as 
discontinued  in  1912,  and  at  tho  time  of  the  passage  of  the  local 
zoning  ordlr-&nce  the  property  was  being  used  either  for  the  storai^e 
of  automobiles  or  as  a  public  garage. 

Upon  the  passage  of  the  zoning  ordinance  you  state  this  area, 
including  this  particular  parcel  of  property,  was  classified  as 
"second  residential"  in  character. 

Now  It  is  proposed  to  put  the  property  to  a  use  which  maybe 
characterized  as  "Light  Industrial", 

You  ask  whether  this  character  of  use  would  be  permissive 
In  this  property? 

OPINION 

Section  9  of  Article  I,  Chapter  II,  Part  II  of  the  San 
Francisco  Municipal  Code  deals  with  non- conforming  uses,  and  provides 
In  part  as  follows: 

"Any  non-coni'ormlng  use  (exirtlng  on  tho  26th  day  of 
Seotember  19S1,  may  be  continued)  ?nd   any  existing 
building  designed,  arranj_,od,  intended  or  devoted  to 
a  non- conforming  use  may  be  reconstructed  or 
structurally  altered  and  the  lion-conf orciing  use 
therein  changed  subject  to  the  following  regula- 
tions -;;-  -i;-  ■»" 

It  thus  appears  that  any  non- conforming  use  existing  on 
September  26,  1921,  or  any  then  existing  building  'vhich  was  "designed, 
arranged,  intended  or  devoted  to  a  non- conforming  use",  mirht  be 
continued  to  be  us«d  for  such,  or  other  non-conforraing  uses  under 
the  restrictions  that  are  thereafter  set  forth. 

Here,  it  would  appear  that  prior  to  the  passa^.e  of  our  zoning 
ordinances  the  erection  and  use  of  a  building  for  an  electrical  sub- 
station woula  oe  putting  such  property  to  a  use  which  would  be  essen- 
tially "Lit^^t  Industrial"  iix  character,   Vshen  upon  the  paKsa;,e  of  the 
zoning  ordinance  in  1921  the  property  in  question  wap  placed  in  and 
classified  as  "Second  Residential"  this  particular  parcel  of  property 
because  of  the  "Li  ht  Industrial"  character  of  use  to  which  it  had 
been  put  prior  to  1921  and  to  which  the  very"design"and  "intended"  use 
of  the  building  lent  itself,  acquired  the  characteristics  of  a  non- 
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confonning"  use  under  the  very  terms  of  the  zoning  ordinance. 

It  acqulied  the  characteristics  of  a  non- conforming  use  of 
a  "Li.ht  Industrial"  character. 

Hence,  the  use  to  which  this  particular  "non-coniormlng" 
use  property  may  be  put  under  the  provisions  of  our  zoning  ordinance, 
is  to  any  "11;  ht  Industrial"  use,  or  more  restricted  use,  under  the 
limitations  set  forth  in  Section  9  of  Article  I,  Chapter  II,  Part  II, 
of  the  San  Francisco  Municipal  Code. 

You  are  therefore  advised  that  this  parcel  of  property  has 
(and  is  entitled  to)  the  description  as  a  "non- conforming;  use  , 
and  as  such  under  the  facts  heretofore  related  is  entitled  to  be 
put  to  any  use  characterized  as  "J,l;  ht  Industrial",  under  the 
limitations  as  already  noted  that  apply  to  non- conforming  uses. 


Respectfully  submitted. 


CITY  ATTORNEY 


To: 

CITY  FLAMING  COMMISSION 


#» 


August  24  1944 


^Lc^ 


PDBJrCT: 


De«r  Sir: 


follows: 


Efl«ct  of  Rejection  by  the  Electors  cf 
Proposed  Kember  of  Board  of  Education. 


This  office  is  in  receipt  of  your  request  for  an  opinion  as 

"I  should  appreciate  it  if  you  would  give  me 
your  written  opinion  ret:ardini;  the  necessity 
of  placing  before  the  electorate  the  name  of 
a  person  appointed  to  mefflbership  on  the  Board 
of  Education  in  the  place  of  one  whose  nomin- 
ation by  the  Kayor  was  rejectee  by  the  voters." 


0  P  I  N  X  0  I 

It  appears  that  the  Honorable  Angelo  J.  Rossi,  prior  to  the 
election  held  in  Noveniber,  1943,  nominated  l^r.  Richard  £<.  Doyle  to 
continue  as  a  tnember  of  the  Board  of  Education,  pursuant  to  the 
provisions  of  Section  134  of  the  Charter.   The  appointment  of  Mr. 
Doyle  was  refused  confirmation  bj  the  elbotors. 

The  question  now  arises  as  to  whether  his  successor,  Kr« 
Garret  VcEnerney,  II,  who  was  appointed  to  the  vacancy  at  the  tizie  cf 
the  expiration  of  the  term  of  Mr.  Doyle,  should  be  nominated  by  the  Hon- 
orable li:ayor,  Roe'er  D.  Lapham,  so  as  to  be  presented  for  ccnlirmation 
by  the  electors  in  the  November  election  of  1944. 


follows: 


Section  134  of  the  present  charter  provides,  in  part,  as 

"Nomination  of  members  of  the  board  of  education 
shall  be  made,  subject  to  confirmation  by  the 
electors,  by  the  filing  by  the  mayor,  with  tlie 
registrar  of  voters  between  the  Ist  and  Uie  10th 
day  of  September  in  each  year  prior  to  the  expir- 
ation of  the  term  or  terms  of  members,  the  name 
or  one  qualified  citizen,  or  two,  as  the  case  may 
be,  to  serve  as  a  member  or  members,  respectively, 
of  said  board  for  the  regular  term  or  torms  com- 
mencing on  the  Bth  daj-  of  January  in  the  succeeding 
year. 


"The  form  of  ballot  shall  be 

184  oi  this  charter  and  if  a 

qualified  electors  voting  on 

inations  shall  vote  in  favor 

shall  be  confirmed  and  tue  person  or  persons  nemed 

shall  take  office  on  the  8th  day  of  January  next 

following,.   If  a  majority  of  the  electors  vote  "KO" 

the  nomination  shall  stand  rejected,  and  such  person 


as  provided  in  section 
majority  of  the 
said  nomination  or  nom- 
thereol,  sold  nomination 
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shall  not  b«  eligible  for  nomination  as  mexaber  of 
the  board  of  education  for  a  period  of  at  least 
thre«  years.   Vacancies  occurring  on  said  board 
shall  b©  filled  by  the  mayor  for  the  unexpired 
terfiva.** 

You  will  note  that  the  lanruape  of  Section  134  provides 
that  if  a  majority  of  the  qualified  electors  shall  vote  in  favor  of 
the  nomination,  the  nomination  shall  be  confirmed.    It  further 
provides  that  if  a  majority  of  the  electors  vote  "NO"  the  nomination 
shall  stand  rejected.   There  is  another  provision  to  the  effect  that 
vacancies  occurring  on  the  board  shall  be  filled  by  the  Kayor  for 
the  unejLplred  terns.   When  a  nominee  fails  of  confliMiation  a  vacancy 
is  thereby  caused,  since  there  is  no  occupant  of  the  position, 

r'Ai'PBFr.L  v.  BOARD  OF  SUPFBVI50RS, 

7  Cal.  App.  155; 
WALLACE  v.  PAYSE, 

197  Cal.  559,  •-'•-^ci 

^hen  all  of  the  provisions  of  Section  154,  dealing  with  this 
subject  matter  are  read  in  chronological  order  we  find  that  the  section 
deals  with  the  proposition  that  If  a  majority  oi  the  electors  vote  in 
favor  thereof,  the  nomination  shall  be  confirmed,  and  if  a  majority  of 
the  electors  vote  "no"  the  nomination  shall  stand  rejected,  and  if  thei'e 
is  a  vacancy  on  the  board,  such  vacancy  shall  be  filled  bj  the  Kayor  for 
the  unexpired  term. 

You  will  note  that  this  charter  section  is  in  no  wise 
ambiguous.   The  leneUat;^e  is  clear  and  definite,  so  that  there  is  no 
room  left  for  construction.    However,  upon  an  exaniinatlcn  of  this  section 
a  natural  cariosity  is  aroused  as  to  what  happens  when  a  nominee  has 
been  rejected,  since  the  charter  does  not  provide  for  a  new  nominee 
tor   the  position,  either  in  express  lanpuape  or  by  implication.   Of 
course,  we  have  no  authority  to  read  lantuaie  into  the  cliarter  which 
does  not  exist.   Only  one  conclusion  can  be  reached,  therefore,  and 
that  is  that  it  was  Intended  by  the  charter  fr ^s^-ers  that  if  there  were  a 
rejection  by  the  electors,  the  vacancy  oreuted  thoreb,  should  be 
filled  by  the  Mayor  without  confirmation  of  the  electors. 

At  first  blush,  this  seens  to  be  unnatural.   But  uoon  second 
thought  there  is  nothing  unusual  about  such  a  procedure,  since  all  other 
commissioners,  such  as  men.bers  of  the  Civil  Service  Comnriasion,  Fire 
Commission,  Police  Commission,  etc.,  are  appointed  bj  the  mayor  without 
conflrtnatlon  of  the  electors,   Moreover,  Section  1,  Chapter  i.  Article 
VII  of  the  former  charter  roads  as  follows t 

"Appointments  to  the  Board  of  Educfitlon  shall  be  made 
by  the  Mayor,  subject  to  confirmation  by  the  electors, 
as  follows; 

"Between  the  let  and  the  10th  day  of  September  in  each 
year  the  b'ayor  shall  file  with  the  Ret  istrar  of  Voters, 
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tha  nam*  of  a  qualliied  cltlsan  to  aarva  aa  a  member  of 
the  Board  of  Education  for  the  regular  term  ocMmienclng 
on  the  ath  day  of  January  In  the  succeeding  year.   At 
the  general  election  In  the  following  November  there 
ahall  be  placed  by  the  Rerlstrar  of  Votei's  upon  the 
ballot  a  statement  In  substantial!  the  following  form: 

"FOR       R  CF  rWP.    30A  D  OP  EDDCATIOH  JORH  DOE 
(appointee  oy  the  Mayor  for  confirmation  by  the  ©lectors) 

YES  HO 

"If  a  majority  of  the  electors  voting  on  such  appolnticent 
▼ota  "Yes"  aald  appointment  ahall  *  confljrmed  and  the     "* 
person  named  shall  take  office  on  the  8th  day  of  January 
next  following.   If  a  majority  of  the  electora  vote  "No 
the  appointment  shall  stand  rejected  and  such  person  shall 
not  be  appointed  aa  a  member  of  the  Board  of  Education. 


"Vacanciea  shall  be  filled  by  appointment  by  the  ff'ayor  of 
a  qualified  citizen,  other  tren  nnc  who  has  been  rejected 
by  the  voters:  and  such  appolntv.ent  s  all  be  submitted  to 
tne  electors  lor  confirmation  or  rejection  at  the  nexlT 
Eeneral  election  In  the  manner  above  provided  for  orl'T'inal 
appointment  a.   If  such  appointment  be  apoi'oved  by  the 
electora  the  porscn  a;-poini.fcd  snail  serve  for  the  unexpired 
term.   If  such  appolntrr.eut  be  rejected  the  office  ahalT 
thereupon  become  vacant.   A  :i&r8on  appointed  to  a  vacancy 
ahall  exercise  the  powera  cf  the  office  pending  the  election. 
A  peraon  rejected  by  the  electors  shall  not  become  ellrlble 
to  hold  the  office  of  School  Director  until  at  leaat  three 
years  ahall  have  been  elapaed  between  hla  rejection  by 
tke  electora  and  his  reappointment  by  the  Mayor." 

You  will  note  that  the  former  charter  was  much  more  compre- 
hensive with  rcfsrd  to  the  aelectlon  of  members  of  the  Board  of  Education, 
than  the  present  charter.   Specific  language  was  used  to  cover  altuatlons 
such  aa  the  present  one.   Note  the  lanjua^e  of  the  lormer  charter: 

"Vacaaclea  ahall  be  filled  by  appointment  by  the  Mayor  of 
a  qualified  cltlxen,  other  than  one  who  has  boon  rejected 
by  the  voters;  and  such  appolntirent  shell  be  submitted  to 
the  electors  for  ccnflrrriatlon  or  rejection  at  the  next 
general  election  In  the  manner  above  provided  for  ori.lnal 
appointmenta.   if  such  appointn-ent  be  aoproved  by  the 
electora  the  parson  appointed  ahiall  serve  for  the  unexpired 
tez^.  If  such  appointment  be  rejected  the  office  shall 
thereupon  become  vacant." 

This  language  was  eliminated  by  the  fran-.ers  of  the  present 
charter,  thus  Indicating  that  they  deliberately  Intended  the t  when  a 
rejection  occurred,  the  Kayor  abould  be  free  to  make  a  new  appointment 
without  confirmation  of  the  electora. 

Fvirthez*inore,  it  must  be  borne  In  mind  that  the  new  charter 
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•ntlr«ly  aupersedoa  tL«  old  onit,      (City  of  Los  Angelos  v.  Gurdara©, 
59  Fed.  Rep.  (2d)  161.)   (Art.  XI,  Sec.  8,  Constitution)   Under  the 
circumstences  no  other  reasonable  conclusion  can  b«  drawn  tlrian  that 
the  frsmora  of  the  new  charter  desired  to  make  ttie  change  which  they 
so  clearly  indicated  by  the  ellminatioa  of  the  quoted  language. 

In  view  of  the  Icrogoing  I  am  of  the  opinion  that  it  Is 
not  necessary  to  place  the  na«e  of  Kr,  Garret  KoSnerney,  II,  before 
the  electorate  for  confirmation,  thflt  he  holds  hia  position  for  the 
full  term  to  which  Mr.  Richard  E.  Doyle  was  ori  Inally  nominated,  and 
t  at  you  have  the  power  to  fill  all  vacancies  for  the  unexpired  term. 


.dS'v 


9Clflc 

Respectfully  submitted. 
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August  26,  1944 


SUBJECT:      Official  Bonds  -  Tax  Collector. 
Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  quoting 
from  a  letter  from  the  Ciiief  Administrative  Officer  regarding 
official  bonds  as  follows: 

"It  is  also  requested  that  you  recommend  an  amend- 
ment to  Ord.  1242  by  adding  the  Tax  Collector  as 
License  Collector  for  $10,000.00.   Sec.  4022  of  the 
Political  Code  requires  such  additional  bonding  of 
the  Tax  Collector  ...  " 


points: 


You  request  an  opinion  as  to  the  following  specific 


"1.     Does    the   existing   Tax  Collector's  ^100,000 
bond  meet  with  the   fixll  requirements    of   the 
law? 

2,    If  your  answer  is  not  in  the  affirmative, 
then 

(a)  Would  an  additional  bond  be  required 
or 

(b)  Would  amending  the  Tax  Collector's  sec- 
tion of  Ord.  1241  by  the  addition  of  the 
wording  'and  License  Collector'  meet  the 
requirement?" 


OP  I  N  I  0  N 


Section  4013  of   the   Political   Code  provides: 

"The   officers   of    a   county  are:    ■>  «  » 

7.  A  license  collector; 

8.  A  tax  collector,  who  shall  be  ex  officio 
license  collector;  -»  -»  «-." 

Where  a  pub].ic  officer  is  declared  by  law  by  virtue 
of  his  office  -  ex  officio  -  to  be  also  the  inctimbent  of  another 
public  office,  the  two  offices  are  as  distinct  as  though  occupied 
by  different  persons  (Union  Bank  &:  Trust  Co.  v.  Los  Angeles  '•^ounty, 
(1954)  2  Cai.  App.  (2)  600,  50y,  58  Pac.  (2)  A4'A ,    and  cases  cited 
therein) . 


2. 


The  fact  that  the  offices  of  tax  collector  and  license 
collector  are  separate  and  distinct  is  emphasized  by  the  sep- 
arate articles  of  the  Political  Code  devoted  to  their  duties, 
Section  4126  prescribing  the  duties  of  the  tax  collector  as 
such  ana  as  license  collector,  and  Section  4127  his  duties  as 
license  collector. 

Section  4022  of  the  Political  Code  provides  that  the 
Board  of  Supervisors  shall  prescribe  the  amount  in  which  the 
"tax  collector"  must  execute  an  official  bond,  and,  further,  that: 

" The  tax  collector  shall  also  before 

qualifying  give  a  bond  as  license  collector 
In  such  sum  as  may  be  fixed  by  the  board  of 
supervisors  " 

By  said  Section  4022  the  Legislature  obviously  intended 
to  require  the  giving  of  a  separate  bond  as  a  qualifying  step  or 
condition  precedent  to  the  right  of  tmtry  on  the  discharge  of 
the  duties  of  each  office.  In  other  words,  the  Section  requires 
that  the  tax  collector  give  one  bond  for  the  faithful  perform- 
ance of  the  duties  required  by  Section  4126  and  another  bond  for 
the  faithful  performance  of  his  duties  as  license  collector  pre- 
scribed in  Section  4127  of  the  Political  Code. 

Among  the  officers  of  the  City  and  County  enumerated  in 
Section  4  of  the  Charter  is  the  "tax  and  license  collector". 
Section  8  of  the  Charter  requires  that,  unless  otherwise  provided 
in  the  Charter,  all  officers  shall  give  bond  in  ai  ch  amounts  as 
may  be  required  by  ordinance,  provided  that  the  minimum  amount 
of  the  bond  of  the  "tax  collector"  shall  be  |.100,000,   The  bond  of 
the  incumbent  of  the  distinct  position  of  license  collector  is 
not  expressly  mentioned;  and.  Insofar  as  the  Charter  is  silent  as 
to  special  county  officers,  the  general  law  prevails  (Nichollv. 
Koster,  157  Gal.  416?  108  Pac.  302). 

Moreover,  the  authority  over  county  officers  conferred 
by  Subdivision  4,  Section  Si,  Article  XI  of  the  Constitution, 
is  limited  to  the  express  terms  of  the  grant.   That  subdivision 
provides  that  it  is  competent  for  the  charter  to  provide  for  the 
"manner  in  which,  the  method  by  which,  the  times  at  which,  and 
the  terms  for  which  the  several  county  and  municipal  officers 
and  employees  shall  be  elected  or  appointed."  Tnis  author- 
ity, however,  does  not  appear  to  Include  qualifying  steps  or  con- 
ditions precedent  to  the  complete  investiture  of  office,  vih  ich 
are  distinct  and  separate  from  Lho  appointment  or  election  to 
office  (U.  S.  v.  Le  Baron,  15  L.  Ed.  525;  Johnson  v.  Sampson 
24  S.w.  ['d)   506,  503;  and  see  also  42  Am.  Jur.  957,  968). 

Furthermore,  Section  3  of  the  Charter  provides  that  the 
procedure  provided  by  State  Statute  shall  control  and  be  followed 
unless  a  different  procedure  is  provided  in,  or  by  ordinance 
enacted  under  authority  of,  the  Charter;  and  Section  18  provides 


3. 

that   each  county  offlcar   shall   discharge  all   the   duties    Imposed 
by  general   laws  upon  said  officer   of  a  county  or  a  city  and 
county. 

In  view  of  the   above,    I  am  of  the   opinion  that   the 
■'tax  and   license   collector"   of   San  Francisco  must,    in  accordance 
with  Section  4022   of   the    Political    Code,    give   separate  bonds   for 
each  of   the    positions   he   holds,    namely,    one   as   tax  collector  and 
one   as   license   collector.      You  are   accordingly  advised  that 

1.  The   tax  collector's   $100,000  bond  does   not 

meet  the  requirements  of  Section  4022  of  the 
Political  Code  insofar  as  it  requires  him  to 
give   an  additional  bond  as   license   collector, 

2.  Amending   Ordinance   No.    1241  by  the    addition 
of  the   wording    "and  License   Collector"  would 
not  meet   such  requirement,    and 

3.  An  addltionai  bond  as   license   collector  is 
required  of   the   tax  collector. 


Respectfully   submitted. 


CITY  ATTORNEY 


TO:        Controller 


^6ocr 


August  31,    1944. 

SUBJECT:  Effect  of  Rosolutlon  of  Board  of  Supervisors 
Concerning  Charter  Amondments, 

Dear  Sir: 

This  office  Is  In  receipt  of  your  request  for  an  opinion,  as 
follows : 

REQUEST 

"On  Monday,  July  24,  1944,  the  Board  of  Supervisors 
ordered  submitted  on  the  ballot  for  the  election  to  be  held 
on  November  7,  1944,  a  proposed  cliarter  amendment  to  provide 
a  confidential  secretary  for  the  Superintendent  of  Schools, 

"Certain  proposed  charter  amendments  are  now  pending 
before  the  Judiciary  Comciittee  and  it  is  anticipated  that 
further  proposed  amendments  will  be  offered  for  submission 
at  the  election  referred  to. 

"Attached  hereto  you  will  find  copy  of  He solution 
No.  4117,  in  which  the  Board  of  Supervisors  has  announced  as 
its  policy  that  consideration  of  all  charter  amendments,  in- 
tended for  submission  on  the  ballot  of  November  7th,  shall 
be  concluded  not  later  than  September  8th. 

"Based  upon  the  foregoing  information,  may  we  liave 
yo\ir  opinion  and  advice  upon  the  following  questions: 

"1.  What  is  the  effect  of  the  resolution  referred 
to? 

"2.  v/hat  is  the  last  date  upon  which  proposed 
charter  amendments  may  be  submitted  for  Inclusion  upon  the 
ballot  of  November  7,  1944? 

"3.  Yftiat  is  the  first  date  upon  which  notice  of 
submission  of  charter  ainendments,  to  be  voted  upon  at  said 
election,  may  be  published? 

"4.  VJhat  is  the  last  date  upon  which  the  first 
notice  of  submission  of  such  cliarter  amendments  may  be  pub- 


lished?" 


OPINION 


I  have  before  me  your  Resolution  No.  4117  wMch  provides  that 
the  Board  of  Supervisors  declares  it  to  be  its  policy  to  conclude  all 
consideration  of  charter  aamendments  not  later  than  September  Bth  for 
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submlsslon  at  the  general  election  of  November  7th,  so  that  all 
citizens  of  San  iPranclsco  who  are  in  the  aniied  lorces  will  have  an 
opportunity  to  cast  their  ballot  at  said  election. 

Section  8,  Article  XI   of  the  Constitution  provides  in 
part  as  follows: 

"The  amendments  so  submitted  shall  be  advertised 
in  the  same  manner  as  herein  provided  for  the  advertisement 
of  a  proposed  charter,  and  the  election  thereon,  held  at 
a  date  to  be  fixed  by  the  legislative  body  of  such  city, 
not  less  than  forty  nor  more  than  sixty  days  after  the 
completion  of  the  advertising  in  the  official  paper," 

Section  5901.1  of  the  Elections  Code  permits  absentee 
balloting  by  members  of  the  armed  forces,  but  not  more  than  sixty 
days  prior  to  the  general  election  of  November  7th,   Thus  we  are 
dealing  with  a  constitutional  provision  and  a  general  law.   With  the 
Constitution  and  the  general  law  in  mind,  I  shall  undertake  to  answer 
yoxir  questions  as  follows: 

1,  Resolution  No,  4117  is  not  mandatory,  but  unless  the  provisions 
of  this  resolution  are  followed,  many  members  of  our  armed  forces  will 
be  disfranchised,  since  they  will  be  unable  to  vote  when  they  desire  to 
do  so  Vtrithin  the  sixty  day  period,  as  no  ballots  could  be  printed  and 
ready  for  them  unless  the  resolution  is  followed,   for  example,  if  the 
minimum  period  provided  by  the  Constitution  were  followed,  there  would 
be  a  period  of  twenty  days  daring  which  there  could  be  no  absentee 
voting, 

2.  The  very  last  day  upon  which  proposed  charter  amendments  may 

be  submitted  for  inclusion  upon  the  ballot  of  November  7th  is  September 
2.7th,   This  is  in  accordance  with  the  provisions  of   the  Constitution, 
but  as  I  have  orevlously  pointed  out,  many  members  of  the  armed  forces 
would  lose  their  rigjit  to  vote  unless  your  Resolution  No,  4117  were 
followed,   Phithermore,  the  le£,ality  of  the  election  would  be  thrown 
into  doubt, 

3.  The  first  date  upon  which  notice  of  submission  of  charter 
amendments  to  be  voted  upon  at  the  November  7th  election  may  be  pub- 
lished is  September  8th, 

4,  The  last  constitutional  date  upon  which  the  notice  may  be 
published  is  September  2'5ith, 
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As  a  practical  proposition,  it  is  my  suggestion 
that  you  do  not  submit  any  charter  amendments  Ister  than  September  5th. 
If  this  date  is  followed  as  the  closing  date,  there  will  be  sufficient 
time  for  the  Registrar  to  have  the  ballots  printed  in  time  for  members 
of  the  armed  forces  to  cast  their  absentee  ballots  in  accordance  with 
the  state  law. 

Respectfully  submitted. 


CITY  ATTORNEY 


CLlsRK, 

Board  of  Supervisors. 

#8 


Pvo  o  U 


3ept ember  2,  1944, 

SUBJECT:  In  re  -  Revocation  of  Certificates 

of  Public  Necessity  and  Convenience  Issued 
for  the  Operation  of  Motor  Vehicles  for 
Hire, 

Gentlemen: 

I  am  In  receipt  of  your  letter  under  date  of  August  29,  1944, 
which  reads  as  follows: 

"V/e  respectfully  request  an  opinion  from  you  on  the 
following  matter: 

"Section  1079  of  the  Police  Code  reads  as  follows: 
'All  persons,  firms  or  corporations  within  the  purview  of  Sec- 
tions 1075  to  1081,  inclusive,  of  this  Article  shall  regularly 
and  dally  operate  his  or  its  licensed  motor  vehicle  for  hire 
business  during  each  day  of  the  license  year  to  the  extent 
reasonably  necessary  to  meet  the  public  demand  for  such  motor 
vehicle  for  hire  service •  Upon  abandonment  of  such  business 
for  a  period  of  ten  (10)  consecutive  days  by  an  owner  or  oper- 
ator, the  Police  Commission  sliall,  after  five  (5)  days'  writ- 
ten notice  to  tho  said  owner  or  operator,  direct  the  Police 
Department  of  the  City  and  bounty  of  Can  Francisco  to  revoke 
said  owner's  or  operator's  licenses  or  permits,  and  said  li- 
censes or  permits  shall  forthwith  be  revoked.  All  such  per- 
mits or  licenses  granted  hereunder  shall  be  transferable  only 
upon  the  consent  of  the  Police  Ccamnisslon  after  vsritten  appli- 
cation shall  have  first  been  made  to  said  Commission  and  upon 
payment  of  the  fee  required  of  new  applicants.  Any  and  all 
such  certificates  of  public  necessity  and  convenience,  per- 
mits and  licenses  and  all  rights  herein  granted  may  be  re- 
scinded and  ordered  revoked  by  the  Police  Commission  for  cause,' 

"Section  35,6  of  the  Charter  reads  as  follows:  'The 
chief  of  police  may  refuse  to  issue  any  permit  that  is  sub- 
ject to  police  department  investigation  and  Issuance,  if  it 
shall  appear  that  the  character  of  the  business  or  the  appli- 
cant requesting  such  permit  does  not  warrant  the  Issuance 
thereof,  or  he  may  revoke  any  such  permit  as  soon  as  it  shall 
appear  that  the  business  or  calling  of  the  person  to  whom  it 
was  granted  is  conducted  in  a  disorderly  or  improper  manner, 
or  that  tho  place  in  which  the  business  is  conducted  or  main- 
tained, is  not  a  proper  or  suitable  place  In  which  to  conduct 
or  maintain  such  business  or  calling,* 


"£" 


"Vi«  would  like  to  b«  advised  ea  to  wheth*r  or  not  (1) 
is  the  Certificate  of  Public  Convenience  and  Necessity  as 
defined  in  Section  1075  of  the  Police  Code  considered  a 
permit,  and  If  so,  should  the  sans  be  ^ranted  or  transferred 
by  the  Police  CoiBmlgsioa  or  the  Chief  of  Police?  (2)  Is  it 
the  duty  of  the  Police  Cosuaisslon  or  the  Chief  of  Police 
to  revoke  the  licenses  of  owners  or  oporatora  of  public  ve- 
hicles, in  accordance  with  the  provisions  of  the  said 
Section  1079  of  the  Police  Code? 

"In  view  of  the  fact  that  an  application  has  been 
filed  with  this  depsrtrient  for  a  Certificate  of  Public  Con- 
venience and  Heceasity,  and  set  for  bearln^^  on  September 
5,  1944,  we  would  appreciate  your  opinion  on  the  abova 
natter  before  the  s«sid  date." 

0  P  I_  H  I  0  N 

Answering  your  questions  in  the  order  in  which  they  are  asked: 

Undoubtedly  the  issuance  of  a  certificate  is  a  prerequiaite  to 
the  right  of  any  peraon  to  operate  a  motor  vehicle  for  hire  but  the 
issuance  of  such  a  certificate  does  not  entirely  cover  the  ri  :ht  of 
a  person  to  operate  a  motor  vehicle  for  the  purpose  of  carrying  passeniiers 
for  hire*   The  matter  of  issulnr  certlficatea  of  nublic  convenience 
and  necessity  is  covered  by  section  1075  of  the  Police  Code,  found  at 
page  498  o/  the  Municipal  Code  ifhich  provides: 

"Ho  license  or  permit  shp.ll  be  issued  for  the  operation 
of  any  motor  vehicle  enf-a?  ed  in  the  business  of  or 
used  for  transporting  passen  era  for  hire,  unless  and 
until  the  Police  Coansission  shall  by  resolution  declare 
that  public  convenience  and  necessity  require  the 
proposed  motor  vehicle  lor  hire  service  for  which 
application  for  a  license  or  per~.it  is  made," 

Therefore,  as  a  prerequisite  to  the  issuance  of  any  permit  for 
a  aiotor  vehicle  lor  hire,  the  oollce  commisaion  must  first  determlna 
that  public  interest  sad  necessity  oeraand  tie  use  of  such  vehicle.   How- 
ever, Section  1080  of  the  Police  Cooe  laya  down  certain  requisites  which 
must  be  complied  with,  such  as  insurance  policies  providing  for  the 
compensation  of  any  person  injured  while  he  or  she  may  be  a  paascnKsr 
in  a  public  vehicle.   The  a^me  8t:;otion  also  provides  for  a  method  of 
self -insurance  for  those  who  cannot  obtain  the  ordinary  insurance 
provided  for,  and  aeotlon  1081  specifically  proviaes  that  no  person, 
after  the  24th  day  of  lebruary  1932,  ahall  operate  or  cause  to  be  opers- 
ted  any  motor  vehicle  for  hire  unless  such  porscu,  lirm  or  corporation 
sh^ll  lile  with  the  Police  Commission  a  sworn  state  ent  setting  forth 
the  permits  snd  certificates  held  or  proposed  to  be  acquired  from  other 
governmental  bodies  relating  to  the  proposed  operation  of  the  xaotor 
vehicle  In  question.   And  each  year  such  person  must  file  a  sworn  state- 
■ent  with  the  Police  Commission  aetting  forth  the  permits  and  certificates 
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which  are  held  for  the  operation  of  the  vehicle.   Failure  to  file  such  a 
atateinent  shell  constitute  a  violation  of  the  section  providing  for  the 
issuance  of  the  certificate  of  public  convenience  and  necessity. 

It  is  therefore  quite  evident  that  while  the  certificate  of 
public  convenience  and  necessity  is  a  prerequisite  to  the  granting  of 
the  peritiit,  the  permit  itself  must  be  issued  before  the  vehicle  can 
be  operated. 

It  is  quite  evident  from  a  reading  of  the  sections  of  the 
Municipal  Code  that  there  might  be  a  very  t.ood  reason  for  issuln.^  a 
certificate  of  convenience  and  necessity  for  the  operation  of  a  motor 
vehicle  for  hire  and  still  that  there  mlfht  be  an  equally  good  reason 
for  not  issuing  a  permit  to  any  particular  individual  to  operate  a 
particular  motor  vetiicle, 

\ 

Therefore,  I  am  of  the  opinion  that  while  the  provisions  of 
the  Mxinlclpal  Code  require  the  issuance  of  certificates  of  public 
necessity  and  convenience  there  is  an  equal  necessity  for  the  issuance 
of  a  permit  for  the  individual  machine.   This  appears  from  section 
V  1 081  of  the  Police  Code  which  provides,  briefly: 


y 


"No  person  aftei*  the  24th  df  February  1952,  shall  operate 
or  cause  to  be  operated  any  motor  vehicle  for  hire  unless 
and  until  such  person  shall  file  with  the  Police  Commission 
a  sworn  statement  setting  forth  the  permits  and  certificates 
held  or  proposed  to  be  acquired  by  him." 

So  theiefore.  In  my  opinion,  a  permit  is  something  separate  and 
apart  from  the  certificate  of  necessity  and  convenience  and  wliile  every 
person  who  is  operating  a  motor  vehicle  for  hire  must  obtain  a  certificate 

'  of  public  necessity  »^nd  convenience,  he  or  she  must  also  possess  a 

;  permit  to  operate  the  vehicle. 

Under  the  provisions  of  Section  1079  of  the  Police  Code  the 
Police  Commission  has  complete  authority  to  ^rant,  or  to  consent  to 
the  transfer  of  permits  for  the  operation  of  the  motor  vehicles  herein- 
before referred  to.   And  while  it  is  the  duty  of  the  Chief  of  Police 
to  actually  revoke  any  certificate  of  public  necessity  and  convenience 
I  am  of  the  opinion  that  tnls  can  only  be  done  by  the  Chief  of  Police 
under  order  of  the  Police  Commission, 

You  are  advised  accordingly. 

Respectfully  submitted, 

CITY  ATTORNEY 
>T0:   Police  Commission 
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September  14,  1944 


SUBJECT t  Members  of  Board  of  Trustees  of  M.  H.  de  Young 

Memorial  Museum  and  California  Palace  of  the  Lerion 
Of  Honor. 

Dear  Sirt  ! 

You  have  requested  an  opinion  as  to  whether  or  not 
members  of  the  M.  ii.  de  Young  Memorial  Musevim  and  the  California 
Pelace  of  the  Lagion  of  Honor  are  City  and  County  officers;  and 
should  file  oath  of  office  end  give  official  bonds  in  the  manner 
required  of  City  and  County  officers. 

You  point  out  that  although  Charter  Section  4  does 
not  specifically  define  members  of  said  board  of  Trustees  to  be 
City  and  County  officers,  the  powers  delegated  to  said  trustees 
by  Charter,  Sections  50  and  51  appear  to  be  within  the  scope  of 
those  delegated  to  other  City  and  County  officers. 

0  P  I  N  I  0  M 

The  positions  of  members  of  the  boards  of  trustees  of 
the  California  Palace  of  the  Le^^ion  of  Honor  and  of  the  M.  ti.de 
Young  i^emorial  Museum  were  ori^^i  ally  created  by  Article  JCIV-B 
and  XIV-C  added  to  the  Charter  by  amendments  adopted  November  4, 
1924,  and  approved  by  the  Legislature  January  21,  1925. 

Said  Articles  accepted  as  gifts  the  Memorial  for  the 
"use  and  enjoyment"  and  the  Museum  for  the  "education  and  enjoy- 
ment" of  the  public,  on  the  condition  that  they  would  be  known  as 
the  "California  Palace  of  the  Legion  of  Honor"  and  the  "M.  H.  de 
Young  Manorial  Museum"  and  the  names  never  to  be  changed;  and  the 
further  condition  that  the  management,  superintendence  end  opera- 
tion of  each  would  be  placed  in  boards  of  trustees  of  which  the 
Maj^or  and  President  of  the  board  of  Park  Commissioners  were  to  be 
ex-officio  members.  Said  Articles  also  provided  that  nine  of  , 

the  original  members  of  each  of  said  boards  should  be  appointed        I 
by  the  Mayor  of  the  City  and  County;  and  all  vacancies  thereafter 
occurring  should  be  filled  by  vote  of  a  majority  of  the  remaining 
members.   Ihe  Articles  also  provided  that  the  boards  shall  have 
exclusive  char.^e  of  the  r4emorial  and  iSuseum,  but  that  all  property 
then  owned  or  thereafter  acquired  for  the  purposes  thereof  when 
not  inconsistent  with  the  terms  of  its  acquisition,  shall  vest  in 
the  City  and  Covmty. 

Sections  50  and  51  of  the  present  Charter  do  not  mention 
the  method  of  appointing  the  ori^^inal  members  of  said  boards,  but  cental 
certain  practically  identical  provisions  concerning;  filling  of 
vacancies,  vesting  of  management  and  exclusive  charge  in  the  boards 
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of  trustees.  Section  19(d)  provides  that  title  to  all  pro- 
perty acquired  by  and  for  Ue  purposes  of  any  board  or  commis- 
sion shall  vest  in  the  Clt,  and  County* 

The  general  rule  is  that  a  position  is  a  public  of- 
fice when  it  is  created  by  law,  with  duties  cast  upon  the  incum- 
bent which  involve  an  exercise  of  some  portion  of  the  sovereign 
power,  are  continuing  in  their  nature,  and  whose  performance  con- 
cerns the  public  (Coulter  v.  Pool*  (1921)  187  Cal,  181;  201  Pac» 
120;  >oucht  V,  Hirne,  (1922)  57  Cal,  App.  686;  208  Pac.  362;  93 
A.L.R.  355,  334)« 

In  Pacific  Finance  v.  City  of  Lynwood,  (1931)  114  Cal, 
App,  509,  614;  300  Pec.  50,  (rehearing  denied  114  Cal.  App, 
516;  1  Pac.  (2)  620),  the  court  said: 

•*To  have  a  public  officer  you  must  first 
have  a  public  office  created  by  the  con- 
stitution, legislature,  or  some  legislative 
body  with  delegated  authority." 

Taylor  v.  Cole,  (1927)  201  Cal.  327;  257  Pac.  40,  held 

that  officers  created  by  cities  actings  vmder  freeholders'  charters 

fall  within  this  rule. 

In  Gurtin  v.  3tate,  (1923)  61  Cal.  App,  377,  390;  214 
Pac.  1030,  1035,  the  courts  said  that  the  "principal"  test  in  de- 
termining the  nat\xre  of  a  position  is  whether  the  duties  involved 
a  delegation  of  aovereir^a  functions.  This  la  the  test  upon  which 
the  California  courts  lay  the  greatest  stress.  In  Coulter  v.  Pool. 
(1921)  187  Cal.  181,  187;  201  Pac.  120,  123,  the  court  saidj 

"The  important  general  characteristic  of  a 
public  officer  which  di8tin.;juiahes  him  from 
a  frerc  employee,  is  that  a  public  duty  la 
delegated  and  entrusted  to  him  as  agent,  the 
performance  of  which  is  an  exercise  of  a 
part  of  the  if:overninental  functions  of  the 
particular  unit  for  which  he  as  agent  Is 
actinti." 

Under  Bection  2  of  the  Charter,  the  City  has  the  power 
to  acquire  and  hold  property  for  all  varieties  of  municipal  pur- 
poses, as,  for  instance,  pub).io  buildings,  public  parks  or  for 
any  other  common  use  by  the  public  (18  Cal.  Jur.  1017). 
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In  determining  the  proper  scope  of  municipal  activities, 
the  trend  of  authorities  has  been  to  permit  rauniclpalltles  a  ■wide 
range  in  undertaking  to  promote  the  public  welfare  or  enjoyment. 
(See  Adams  v«  Zel.qer,  (1937),  22  Cal.  App.  {?)   135;  70  Pac.  (2) 
bVnZ     Generally  speaking,,  anything  calculated  to  promote  education, 
the  xrecreatlon  or  t>  e  pleasure  of  the  public  Is  to  be  included  in 
the  legitimate  domain  of  public  purposes  (Egan  v.  t3an  rrnncisco, 
165  Cal,  576,  Ana.  Gas*  1915  Aj  133  Pac,  294)1 

The  acquisition  and  holding  of  the  Memorial  and  Museum 
"bj  the  City  for  the  use,  enjoyment  and  education  of  the  public  are 
within  these  purposes  and  the  sovereie^n  power  of  the  City.   iTie 
right  and  duty  of  management  and  control  of  such  property  are  in- 
cidents of  such  power  which  the  Charter  delegates  to  said  boards 
and  in  the  exercise  of  which  they  act  as  at,ent8  of  the  municipality. 
The  performance  of  the  duties  cast  upon  said  boards,  and  their  mem- 
bers, obviously  concerns  the  pul)li©« 

l*Le  fact  ti^iat  the  duties  of  the  trustees  are  of  a  per- 
nanent  character,  not  merely  transient,  occasional  and  incidental  is 
another  important,  though  not  indispensable,  element  whei'e  the  other 
qualifications  of  officers  are  x^resent  (Patton  v.  board  of  Health  of 
San  Francisco,  (1899)  127  Cal.  388;  69  Pac.  702 f  78  Am.  St.  Repu  66). 

That  the  Charter  does  not  declare  members  of  the  boards  of 
Trustees  to  be  officers  is  immaterial.   In  V»ilmon  v.  Powell.  (1928) 
91  Cal.  App,  1;  266  Pac.  1029,  housing  was  declared  to  be  a  mtmicipal 
affair,  and  members  of  the  Housing  Commission  provided  for  in  the  Los 
Angeles  City  Charter  were  held  to  be  municipal  officers.   The  court 
said  that  the  reason  -or  holdin^r  the  coBEBissioners  to  be  officers, 
despite  the  fact  that  they  are  not  declared  in  the  Charter  to  be  such, 
was  that  persons  discharging  the  fxmctions  of  public  officers  are 
public  officers  though  not  expressly  so  nwned;  and  that  the  fact  that 
the  duties  and  functions  are  those  of  public  officers  is  sufficient  to 
establish  their  legal  status  as  such. 

In  view  of  the  above  authorities,  I  am  of  the  opinion 
that  th«  positions  of  members  of  said  boards  of  trustees  are 
public  offices  within  the  above  mentioned  general  rule. 

Section  8  of  the  Charter  requires  that,  unless  other- 
wise providGa  in  the  Charter,  all  officers  shall  give  bond  in  such 
amounts  as  may  be  required  by  ordinance.   There  is  no  Charter 
provision  exempting  the  members  of  said  board  of  trustees  from 
giving  bonds. 
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You  are  accordingly  advised  that  I  am  of  the  opinion 
that  members  of  the  hoards  of  trustees  of  the  M«  H«  de  Young 
..iemorlal  Museiua  aad  the  California  Palace  of  the  Legion  of  Honor 
are  officers  of  the  City  and  County,  and  should  file  oaths  of 
office  and  give  official  honds  in  the  atcoimts  required  by  ordinance 
of  the  Board  of  Supervisors* 


Respectfully  submitted. 


CITY  ATTOKIiEY 


TOt  Controller* 
#7 
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September  IS,  1944 • 


SUBJEOTi     S^rmphouy  Conoes^s  to  be  (riirmi  Uk»3«3P 
Auiipieos  of  tbd  Art  Commission* 

Dear  sirt 

X  bave  yoiir  letter  reading  as  foll(»rst 

"I  would  appreciate  an  opinion  froan  you  as  tot 

"I*  Tbe  le^lity  of  tbe  purposes  of  tbe  motion 
set  forth  below,  made  by  me  as  a  mffiofber  of  the  Art  Cqcq-> 
mission  Soptomber  Vb^ 

«2#  The  legality  of  Art  CoBBai ssloner  Verdier's 
seconding  this  motion  by  telegresu 

*The  motion  aaide  by  me  ims  to  the  effect  that 
6  or  7  of  the  9  to  15  performances  of  the  %n  Francisco 
Symphony  and  Russian  'allot  be  offered  free  of  charge 
to  the  xmdn  and  women  of  the  armed  forces  with  their 
escorts  and  families j  3  of  these  performances  would  be 

fiven  at  various  camps,  suclx  as  Port  Ord,  Hamilton 
leld.  Camp  i^obezrts,  and  the  Presidio  at  San  Pirencisco* 

"After  making  the  above  motion.  I  presented  the 
following  telegram  from  Mr.  Paul  Vordler,  a  msmber  of 
t^he  Art  Coomisaiont 

*Benlamino  Bufanio 
Art  CoBBnission  Offices 

In  full  accord  with  your  proposition  that 
S9mph(»iy  glvea  froo  porfomianoes  at  Opera 
House  and  camps  to  armod  forces     I  will  be 
very  pleased  to  socond  your  motion*     Stop* 
Kind  regards  to  our  fellow  mmibers  of  Art 
CcHsmii  salon* 

Paiil  Verdler' 

"In  e3Q)lanation  of  my  motltm,   I  ma^  the  following 
statement  t 

"All  of  the  camps  mentioned  have  room  to  aocosmo* 
date  from  12,000  to  14,000  people,  and  it  was  agreed  by 
the  ccjszmffliiding  officers  at  the  camps  that  it  woxild  be 
convenient  to  have  several  perfozttances  there.     Brigadier 
Oeneral  Ohamberlln  stated  that,  in  view  of  Army  regulations, 
it  would  be  ixapossible  to  transport  6,000  or  7,000  service- 


mna  to  San  Frejaolsco  for  the  pQx^oxntances.  and  that  thoy 
would  tako  oaro  of  the  tSAiutportatl<»i  of  the  niasloiaxui 
and  parfoxmora*     The  othaip  parrovoanoaa  eould  be  SL^mn.  at 
tba  AixAitoTrtxaa    or  c^ara  Eouaa  in  San  Franolaeo.  n^va 
aarvloaia»n  and  waaysn  and  tbaiv  asoorts  and  foBililaa  would 
z^celve  free  tioketa*     Theao  6  or  7  perfonsanoaa  would 
ba  ajeoluslvely  for  aervloa  men  and  woman,  their  aacorta 
and  fanillaa. 

<*Th«  Art  CODsniasion  draws  ^42,000  froa  the  taxaa 
paid  by  tba  people  of  '^an  l-'ranoiaea*     Thia  mmmff,  given 
to  ua  ttaroui^  tajation  by  the  mothera,  f  athera  and  wi^raa 
of  nam  and  woman  in  the  anoed  foroas,  laakaa  it  peaaible 
for  ua  to  give  9  to  15  perfoxiaanoaa  of  the  San  Franciaoo 
SjBjpliony.     I  feel  that  it  ia  only  fair  and  right  that  wa 
^umld  give  aosA  of  thaaa  perfonsanoaa  for  the  mtta  and 
woaaa  of  the  ajnoad  foreaa^  and  I  am  sure  that  tha  najor<- 
ity  of  civiliaaa  are  ^itiraly  a^mrpathatie  with  thia  pro* 

"in  thia  area  we  have  siany  thousanda  who  have 
jtiat  coete  in  frcra  the  ficfixth.  Pacifla,  and  thouaanda  who 
are  about  to  be  shipx>ad  out  to  the  varioua  thaatera  of 
war,  many  of  irinosn  will  never  return  to  ua.     Theae  boya 
have  given  up  their  families  end  jobs  for  ua,  beaidea 
tha  possibility  of  aaorifieing  their  whole  livea.  and  it 
aaana  to  me  that  it  woiOLd  be  a  vexy  graeioua  gesture  on 
tha  part  of  tha  City  az^  the  Art  Gotmaission  to  show  a 
little  of  our  appraeiatlcoi  by  giving  thiia  these  parfofm- 
anoea*** 

OPINKai 

In  answer  to  your  first  question: 

Your  attention  ia  direoted  to  Seotlon  46  of  the  Charter,  itiioh 
providaat 

"The  ottffiaisal^i  (Art  CotiEnisslcm)  almll  supervise 
and  control  the  esq^enditure  of  all  appropriations  B»de  by 
the  b€Ma.rd  of  8upe]nrisa:^s  for  imtsic  and  the  advanoecsent  ot 
art  OF  muaio«" 

Alao  to  seotion  78  of  the  Charter  whi<^  providea  for  the  sever- 
al aaBoimta  to  be  included  in  the  anrnial   tax  levy,  your  attention  being 
aapaoially  directed  to  subdivision  (e)  whid^  reada  as  follows < 

*for  the  art  ooBimifision  for  the  purpose  of  xmin- 
taining  a  sytnphony  orchestra  one«half  oent  on  each  one 
hundred  dollars  of  said  assessed  valuation,  «  »  ««" 


Undoiibtedly  it  was  tho  intention  of  tho  frezaers  of  tb» 
Charter  tjmt  the  Art  Corasii  salon  aiiovad  funetlcm  only  within  the  Glty 
and  County  of  San  Francisco  and  tbay  liavo  no  ©xtratorritorial  Juris- 
diction  mhatsoevar  and  all  tlidir  activities  must  b©  within  the  City 
and  County  of  San  Prenolsco*  tDherefor©,  however  worthy  your  suggest* 
ion  that  a:2miphony  conoerts  should  be  held  in  places  outside  the  dty. 
It  wotild  he  illegal  to  do  90  •  However,  if  the  Art  Coasi  dssion  should 
desire  to  give  a  free  concert  for  the  benefit  of  those  enlisted  in 
the  amed  forces,  it  would  have  the  power  to  do  so  provided  the 
concert  is  held  sonie  place  In  San  Franclsce* 

In  answer  to  your  second  niuestions 

The  legality  of  Comal ssioner  Verdi er  seconding  your  motloo 
by  telegraa  -  such  a  seconding  is  absolutely  ineffectual,  for  the 
reasmx  that  in  order  to  seeeziil  a  motion  the  persosi  seconoing  the 
seme  xmist  be  present  at  the  meeting,  for  a  motion  cannot  be  made 
nor  C8UI  a  motion  be  seconded  except  in  a  meeting  at  which  the  maker 
of  the  motion  or  the  person  seconding  the  motion  is  present.  There- 
fore, I  am  of  the  opinion  that  there  was  no  seconding  of  the  motion 
which  you  made* 

Eespeotfully  submitted. 


Clf  X  AXTcmss; 


7et    Wp»  Benlamino  ^xfano 
Art  CocBmlsslcm. 
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September  18«  194<t 


SO&JBiCT:  Milk  Inapectors  -  Z«w  Applleabl«« 
Dear  Slrt 

)6a  ar«  in  rac«ipt  of  your  request  lor  en  opinion  which  retk^m 
aa  follows t 

•Onder  rullm?s  of  the  Civil  Service  Cooimisaion,  M-64 
Dolry  Inspectors  are  assigned  to  Inspection  of  country 
dairies  &nd  skinming  end  cooling  plants.   li>52  lood  end 
nestaursnt  Inspectors  are  assigned  to  the  inspection  of 
nilk  psstuerising  plants  within  the  City  and  County* 

"Section  498,5  of  the  Agricultural  Code  provides  that 
employees  of  a  City  and  County  who  inspect  * dairy  farmSf 
Biilk  products  plants  or  milk  products*  must  have  certain 
minimum  qualifications  with  regard  to  education  ana  ex- 
perience in  a  dairy  industry  and  Bxust  qualify  throu^J:!  an 
examination  hold  by  the  State  Personnel  board. 

*The  Kotice  of  Examination  for  Food  and  Restaurant  Inspec- 
tor is&ued  by  the  Civil  Service  Commission  in  July  1937  (tha 
last  examination  held  for  ti.ls  class)  did  not  specify  that 
applicants  had  to  be  on  the  State  Fsrsonnel  boards*  elii:iole 
list  or  previously  anployed  as  a  I. airy  Inspector  as  provided 
in  Section  498*5  above  referred  to* 

"i^ill  you  please  advise  this  office  as  to  whether  the  assign- 
ment of  21-52  Food  y.Tii&   Restaurant  Inspector  (Now  S-56  Msrket 
and  l>ood  Inspector)  to  inspect  milk  pastuerising  plants 
within  San  Iranclseo  is  legal  or  whether  under  the  State  Law 
referred  to»  the  City  must  assign  this  work  to  iI->64  Tairy 
Inspectors?" 

0  P  I  H  I  0  K 

In  Article  III  of  Chapter  2  of  the  Agricultural  Cod#  of 
the  State  of  California  is  set  forth  the  State  law  regulating  "Milk 
Inspection  Services"  within  this  £>tate*  Section  498.5  of  said 
Article  pz^vides  for  the  examination^  certification  and  training 
of  the  enforcement  personnel  of  said  services  and  sub-division  Tc) 
thereof  Is  .n  part  as  follows t 

"In  case  the  employees  of  any  county  or  city  inspect- 
ing dairy  farms,  milk  products  plants,  or  milk  products 
are  subject  to  qualification  by  a  civil  service  board 
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or  commission.  It  shall  be  a  condition  prerequisite  to 
the  taking  of  such  examination  that  such  person  shall  he 
upon  such  eligible  list  or  previously  employed  as  pro- 
vided for  in  this  section;  ■»   ^s-  *." 

According  to  the  above  request,  N-56  Market  and  Pood  Inspect- 
ors are  assigned  to  the  inspection  of  milk  pasteurization  plants  with- 
in San  Francisco  and  hence  come  within  the  provisions  of  said  Article ♦ 

The  single  remaining  question  is  whether  the  City  and  County 
of  San  Francisco,  a  chartered  city,  is  amenable  to  the  State  statutes 
on  this  sublect.  or  whether  the  control  of  milk  and  milk  Inspection 
within  the  County  is  a  municipal  affair  within  the  meaning  of  Sections 
6  and  11  of  Article  XI  of  the  California  Constitution,  and  hence 
subject  to  local  control* 

This  question  has  arisen  in  several  cases  In  this  State,  and 
it  is  well  established  that  the  control  and  inspection  of  milk  and 
milk  products  throughout  the  state  is  not  a  municipal  affair,  but  is 
rather  a  matter  of  statewide  interest;  hence  ,  where  there  is  any 
direct  conflict  between  state  and  local  legislation  on  the  subject, 
the  State  law  supersedes  the  latter  and  must  prevail. 

NATURAL  MILK  PRODUCERS  ASSOCIATION  V,  CITY 
AND  COUNTY  OP  SAN  FRANCISCO, 
20  Cal,  (2d)  101, 

IN  RE  HOFFMAN,  155  Cal.  114, 

WITT  V,  KLIMM,  97  Cal.  App.  131. 

Therefore,  you  are  advised  that  N-56  Market  and  Pood  Inspector* 
of  the  City  and  County  may  not  inspect  milk  pasteurizing  plants  within 
said  City  and  County  unless  such  employees  have  first  qualified  vuider 
the  provisions  of  Section  498-5  of  the  Agricultural  Code  of  the  State 
of  CalifoTOla. 

I  do  not  believe  that  there  is  any  conflict  between  my  opinion 
of  January  18,  1940,  covering  approximately  the  same  subject  matter, 
and  the  present  one,  but  if  there  is  any  conflicting  langxiage,  pleas© 
note  that  the  Instant  opinion  governs. 

Respectfully  submitted. 


CITY  ATTORNEY 
Chief  AdmlnlBtratlvo  Officer 
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September  19,  1944 


SUBJLCTi    Acceptance  by  the  Board  of  Trustees  of  the 
Califoi^ia  Palace  of  the  Legion  of  Honor  of 
a  bequest  of  a  palntin.:^  entailini:;  the  expenses 
beyojid  ordinary  care  and  maintenance. 


Gentlemen: 


I  am  In  receipt  of  your  request  for  an  opinion 
as  to  whether  the  Board  of  Trustees  of  the  California 
palace  of  the  Le^,;ion  of  Honor  may  accept  the  bequest  of  a 
painting  by  the  late  liiss  Lily  I,awlor.   The  estate  of  iUss 
lAwlor  is  insolvent  end  should  the  \:;aintini.',  be  accepted, 
the  Board  of  Trustees  of  the  California  palace  of  the 
r,e,;lon  of  Ucnor  would  be  required  to  pay  1^1,000  Insurejice, 
stora^;o,  etc.,  on  the  painting  and  an  aaioimt  between  .;'5000 
and  veOOO  which  would  b©  its  share  of  the  deficit  in  the 
estate,  before  the  trustees  of  tho  Celifornia  palace  of 
the  Legion  of  Honor  could  take  possession  of  the  painting. 


OPEJION 


Ordinance  No.  2818  of  the  City  and  cotinty  of 
San  Francisco  provides: 

"Section  1.  TDy&t   the  Board  of  Trustees  of 
the  Vi,   H,  de  young  Memorial  MuSfeum  and  of  the 
California  Palace  of  the  Le;;lon  of  Honor  be,  and 
each  of  said  boards  is  hereisy  authorized  to  accept 
gifts,  devises  and  bequests  of  objects  of  art  or 
other  articles  solely  for  exhibition  purpoaee 
when  the  acceptance  of  the  sane  entails  no  expense 
on  part  of  either  of  said  boards  beyond  the  ordinary 
care  and  maintenance  of  said  objects  of  art# 

"Section  2,  All  t^lttB,    devises  and  bequests 
of  objects  of  art  or  other  articles  heretofore  made 
to  the  k,  H.  de  Yount;  Memorial  Museum  or  the 
California  Palace  of  the  Le^^icn  of  iionor,  which 
gifts,  devises  or  bequests  entail  no  expense  on  tho 
part  of  either  the  said  n\,   H.  do  Yo\xn,y  Memorial 
Museum  of  the  Gclirornla  Palace  of  the  Legion  of 
Honor  beyond  the  ordinary  care  and  maintenance 
thereof  for  exhibition  purposes,  are  hereby  accepted 
for  the  purposes  for  which  they  have  been  given." 


2. 


You  will  not©  that  Ordinance  quoted  above 
provides  that  the  Board  or  Trviatoea  of  the  California 
Palace  of  the  Le^^lon  of  Honor  is   authorized  to  accept 
gifts,  devises  and  bequests  of  objects  of  art  solely 
for  exhibition  purposes,  when  the  acceptance  of  the 
same  entails  no  expense  on  the  part  of  the  board  beyond 
tiie  ordinary  care  and  Tdaintenance  of  the  objects  of  art. 
The  acceptance  of  the  painting  bequeathed  by  iiiss  r.ily 
Lawlor  would  require  the  payment  of  $1,000  insurance, 
storage,  etc.,  and  an  araovint  'cetwean  v5»'^00  ^^^   f6,000 
which  would  be  your  share  of  the  deficit  in  the  estate, 

I  am  tr.erefor©  of  the  opinion  that  urdinance 
Ko,  2818  precludes  the  acceptance  of  the  painting  be- 
queathed by  Miss  ;  lly  l.awlor  to  the  board  of  Trustees  of 
the  California  Palace  of  the  Lef^ion  of  Jlonor,  because  an 
acceptance  of  said  paint ini^  would  entail  expenses  boyond 
the  ordlj:»ary  care  and  njaintenajnce  of  the  seid  object  of 
art. 


Respectfully  submitted. 


CITY  ATTORSEY 


TOi  Board  of  Trustees 

California  Falace  of  the  Legion  of  Honor 


#19 


^to 


Septeraber  19,  1944 


SUBJECT?  Approval  of  Board  of  Supervisors  Required  to 

Transfer  Plumblnc  and  Gss  Appliance  ,vork  From 

the  Department  of  Public  Health  to  the  L^eja  rt- 

aient  of  Public  V";orks. 
Dear  Slrj 


I  am  in  receipt  of  jour  request  for  an  opinion 
as  follows: 

"I  em  conaiderinc  transferring  the  Pliuribint; 
and  Oas  Appliance  Work  froci  the  Department  of 
Public  Health  to  the  Department  of  Public  v.orka. 

"Does  Section  20  of  the  Charter  grant  ma 
this  authority  or  must  I  obtain  the  approval  of 
the  Board  of  Gupervicorsj  before  jnakine-;  the  chanoS?" 


OPINION 


Section  20  reads,  in  part,  as  follows: 

*The  mayor,  the  chief  administrative  officer, 
or  the  board  or  commission  concerned,  on  the  recommen- 
dation of  any  department  head,  or  on  his  or  ita  own 
motion,  may  combine  or  way  transfer  and  redistribute 
among  departments  or  offices  under  his  or  ita  author- 
ity, respectively,  any  function  or  Outy  aasl:;ned  to 
or  contiiiued  by  ciils  charter  in  any  department." 

Section  60,  outlining  the  powers  and  duties  of 
the  chief  administrative  officer,  reads  in  part  as  follows: 

"The  chief  administrative  officer  shall  te 
responsible  to  the  mayor  and  to  the  board  of  cuper- 
visors  for  the  administration  of  all  affairs  of  the 
city  and  county  that  are  placed  in  his  char  j."^e  by  the 
rovisions  of  this  charter  and  by  ordinance,  and  to 
iiat  end  he  5h8ll''o,ave  power  iind  it  shall  be  his  duty 
to  exercise  supervision  and  control  over  all  adminls- 
tr«itlve  departments  which  are  under  his  jurisdiction; 
to  appoint  the  heads  of  departments  under  his  control 
and  the  members  of  advisory  end  other  bts  rds  provided 
by  this  charter  or  by  ordinance  to  be  appointed  by 
the  chief  administrative  officer;  to  prescribe  general 
rules  and  re^julations  for  tiiO  administrative  service 
iinder  his  control; " 


f 


2. 


and  the  Depart' 


The  Department  of  Public  Health 
ment  of  Public  .orks  are  placed  under  tiio  chief  adiiilnis- 
traclvQ  officdr  by  virtue  of  the  provisions  of  Section  61. 
It  will  be  noted  that  faction  20  permits  t)ie  chief  adminis- 
trative officer  uo  as8i(in  duties  and  functions  as  he  may 
determine  in  his  wisdora  to  be  propor,  but  there  ia  no  pro- 
vision allowing;  him  to  transfer  personnel. 


Action  by  the  Board  of  Supervisors  will  be  re- 
quired to  ciian^^e  the  provisione  of  the  Sslsry  Ordinance, 
as  well  at  Lo  ciiange  tii«  personnel  from  the  Departmont  of 
Public  Health  to  the  j^partment  of  Public  W  rks  in  order 
to  make  the  plan  effective. 

Funds  must  also  be  transferred  by  the  Board  of 
Supervisors, 


Ke s pec t fully  submitted. 


CIT)[  ATTomm 


TO: 


chief  Adminlatrativo   vfiioer 


#3 


id 


Soptomber  19,  1944 


SUBJECT I      Charges  for  use  of  property  &nd  facilities 
under  jurisdiction  of  Park  Commission. 


Gentlemen: 

You  have  requested  an  opinion  as  to  whether  or  not 
fees  and  charges  of  the  ctiaracter  covered  by  Park  Commission 
Resolutions  Kos.  783,  785,  786,  and  775  should  be  authorized 
by  ordinance  of  the  Board  of  Supervisors, 

Resolution  No.  7B4  determined  that  the  space  now 
used  by  the  professional  £;olf  instructor  at  Lincoln  Perk  be 
charged  for  at  the  rate  of  t75.00  per  month. 

Resolution  l-io,  785  determined  that  the  space  used 
by  the  professional  jolf  instructor  at  Hardin.;;  Park  bo  charsed 
for  at  the  rate  of  ^l^^*^^  Per  uionth. 

Resolution  No,  786  determined  the  G^een  fees  at  all 
golf  courses  under  the  jiiriadictlon  of  the  P&rk  Department, 

Resolution  Ko,  775  authorized  the  execution  of 
agreement  between  the  Board  of  Park  CqechIss loners  and  the 
Board  of  Education  pej*raltting  the  letter  to  use  PleisWiacker 
Pool  and  facilities  provided  by  the  Fleislihacker  Bathhouse 
for  the  piirpose  of  conducting  classes  for  its  students  for  a 
eharge  of  20fi   per  student,  said  fee  to  include  federal  tax 
and  the  use  of  swimming  suits,  towels,  lockers  and  dressing- 
rooms. 

Attached  to  your  request  is  a  copy  of  a  letter  from 
controller  Harold  J.  i:oyd  referrin;;  to  the  above  mentioned 
resolutions,  notin^j  that  the  Items  covered  therein  are  not 
included  in  Ordinance  No,  23,0113,  enacted  by  the  Board  of 
Supervisors  September  7,  1937,  ant)  saying;: 

"Therefore  it  is  requested  that  you  obtain 
an  opinion  from  the  City  Attorney  as  to 
whether  or  not  fees  and  charges  of  the 
character  covered  by  your  resolutions,  and 
all  such  'evenues  which  are  not  covered  by 
the  ordinance  above  referred  to,  should  be 
authorized  by  ordinance  of  the  Board  of 
Supervisors," 


8, 


OPINION 


Broad  powers  era  given  to  the  Perk  Commlsaion 
by  tho  flrat  paragraph  of  Section  41  of  the  Charter,  which 
provides: 

"The  Commissioners  shall  have  the  complete 
and  exclusive  control,  management  and  direction 
of  the  parks,  squares,  avenues,  tjrounds  and 
recreation  centers  now  or  hereafter  placed 
'onder  charge  of  the  commission,  including  ex- 
clusive right  to  erect  and  to  superintend  the 
erection  of  buildings  and  structures  thereon, 
except  as  In  this  charter  otherwise  provided*" 
(empnasis  mine} 

Among  the  restrictions  upon  these  "broad  powers 
are  the  limitations  in  the  second  para^^raph  of  said  Section 
41,  which  reads,  in  part,  as  follows: 

"The  Coimniss loners  shall  not  lease  any  part 
of  the  lands  under  its  control,  nor  permit 
the  building  or  iiaintenanco  or  use  of  any 
structure  on  any  park,  square,  evonue  or 
ground,  ejccept  for  recreation  purposes,  and 
each  lettinj^;  or  permit  s^^t&ll  he  subject  to 
ttM  approval  of  the  Board  of  Supervisors  "by 

ordinance,  ° 

{emphasis  mine ) • 

An  exception  to  these  restrictions  is  made  in  tbB 
third  paragraph  of  said  Section  41  which  reads  as  follows: 

"The  coimnlsslon  shall  have  power  to  lease  any 
stadium  or  recreation  field  under  its  Juris- 
diction for  athletic  contests  and  exhibitions 
and  may  permit  the  lessee  to  ciiaree  an  ad- 
mission fee," 

With  regard  to  land  not  required  for  the  puip  ose 
of  the  department,  the  powers  of  the  commissi  on  are  restrict- 
ed by  Section  93  of  the  cnarter  which  reads,  in  part,  as 
follows: 

'^¥hen  the  heed  of  any  department  in  charjje  of 
real  property  shall  report  to  the  Board  of 
Supervisors  that  certain  land  is  not  required 
for  the  purposes  of  the  department,  the  board 
of  supervisors,  by  ordinance,  may  author  Ize  the 
lease  of  such  property.   The  director  of  prop- 
erty shall  arran^io  for  such  lease  for  a  period 
not  to  exceed  twenty  years,  to  the  highest  re- 
sponsible bidder  at  the  hi-^hest  monthly  rent. 
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The  director  of  property  shall  collect  rents 
due  under  such  lease," 

All  of  the  above  mentioned  resolutions  set 
charges  for  pennlts  to  ".»«  "structures"  (\V6Btern  Electric 
Companj  Inc.  y.  Colley,  73  C.A.  77Cj  251  P,  331,  333; 
Jefi'erson  pftvla  County  v,  iviley,  158  iMlss.  473;  130  So. 
28i,  2^5;  City  of  Rock  Island  v»  industrial  Commission  of 
Illinois,  2^7  111,  76;  1S2  tS.   82,  65).  ^ome  nii-ht  be 
construed  as  grants  of  permission  to  use,  as  well  as  setting 
the  clxarges  therefor. 

Granting  of  permits  to  use  etruotxires  and  leases 
of  land  should  be  distinijulshed  from  tha  considerations  for 
such  grants.  Determination  of  what  considerations  or  charges 
are  proper,  and  fixing  and  adjustlnij  them,  requires  skill  and 
Jud^ent;  and  appear  to  be  incidents  of  management.  Control 
and  manat^ement  of  p&rks  and  recreational  centers  is,  by  the 
first  paragraph  of  Section  41  of  the  Charter,  vested  exclus- 
ively and  completely  in  the  Commission.   It  is  not  limited  by 
any  provision  requiring  that  its  judgment  as  to  proper  foes 
and  cheroQS  is  subject  to  approval  of  the  beard  of  Supervisors. 
Insofar  as  the  resolutions  fix  the  consideration  or  char^^es 
for  such  use,  the  matter  is  within  the  exclusive  management 
powers  of  the  commission. 

Use  of  space  in  a  building;  at  a  ijolf  course  b^  g 
qolf  orofessional  l^as  been  held  to  be  within  "park  puiposes" 
(Sutciirfe  CO.  V.  Louisville,  (1924)  205  Ky.  718;  226  S.W, 
375).  The  Board  of  Lducat ion's  us©  of  Plelshhacker  Pool  and 
Bathhouse  fadlitiep  is  stated  in  Kesolution  So.  775  to  be 
for  the  purpose  oi  "eondactlnc  classes",  but  such  use  is 
undoubtedly  for  recreational  as  well  as  educational  purposes. 
The  i^rantinj:;  of  porraits  to  use  the  space  reserved  for  oOlf 
professionals  in  baildin^js  at  eiolf  courses,  and  Flelshhacker 
Pool  and  Bstiihouae  xAtjilities  is  consequently  within  the 
power  of  the  I>oard  of  Perk  Commissi  oners,  but  is  subject  to 
the  approval  of  the  Loard  of  Supervisors  by  ordinance  by 
reason  of  the  limitation  in  the  second  paragraph  of  sold 
Section  41. 

As  to  other  permits  and  leases  from  which  revenue 
may  be  derived,  and  which  are  not  covered  \>y   Ordinance  lio. 
23.0113,  leases  of  any  stadium  or  recreation  field  for 
athletic  contests  need  not  be  approved  by  the  Board  of  Siuper- 
vlsors  (Charter,  Sec.  41,  third  paragraph).  With  this  ex- 
ception, approval  of  the  Bosj'd  of  Supervisors  by  ordinance 
is  required  for: 

(a)  permits  for  the  building,  maintenance  or 
use  of  any  structure  for  recreation  pur- 
poses (Charter,  Sec.  41,  second  paragraph),  and 


4. 


(b)  leases  of  land  for  recreational  purposes 
(Charter,  Zqc,   41,  second  para^li^ph)} 

and  author  laat Ion  of  the  Board  of  Supervisors  by  ordinance 
is  required  for  the  lease  of  land  not  required  by  the  Park 
Department  (Charter,  s«c.  S3)- 

Th©  permits  to  use  structures  ijranted  to  certain 
persons  should  also  be  distinguished  from  the  permission 
which  the  general  public  has  to  use  structures.  The  former 
are  based  upon  t;;e  action  of  the  CoaaBlssion  ui.der  the  a*  tlioi*- 
ity  of  the  Charter  and  the  restriction  requiil  nc,   the  approval 
of  the  Board  of  Supervisors,  Tlie  latter  is  based  upon  the 
original  dedication  of  the  property.  The  word  "park**  has 
been  defined  as  "a  pieee  of  ground  swt  apart  end  maintained 
for  public  use  and  laid  out  in  such  s  msj   as  to  afford 
pleasure  to  the  eye,  as  well  as  opportunity  for  open  air 
recreation"  (CQur;ty  of  r  os  Anjeles  v.  podne,   51  C.A,  492; 
197  P.  403).  Use  of  the  i-;olf  courses  by  the  public  is  cleer- 
ly  for  recreation  pui'pce  ©s  (Booth  v.  City  of  Minneapolis, 
163  ivllim,  253;  203  N.W.  625)  and  a  use  to  wLich  park  property 
loay  be  devoted  (Capon  v.  Portland.  112  ir.  14}  228  P.  105; 
35  A.r..i;.  589). 

Such  property  being  dedicated  to  the  une  of  the 
public,  pei^mits  authorlzinj  use  by  the  public  are  not  required. 
I  am  therefore  of  the  opinion  that  use  of  such  property  by  the 
General  public  Is  not  within  the  InLent  of  tha  provisions  con- 
cerning; the  leaisin^  of  land  and  srantint^;  of  porriits  in  said 
Section  41.  Consequently  the  resolution  fixing  green  fees 
should  not  be  construed  as  a  t";rant  of  permission  to  use  the 
£Olf  courses,  but  ae  fixlnc  the  charges  ti^erefor.  As  the  fix- 
ing of  charges  is  within  the  exclusive  power  of  the  Conmilssion, 
the  approval  of  the  board  of  Supervisors  is  not  required. 

You  are  accordlntjly  advised  that  I  am  of  the  opinion 
that  any  agreement  made  by  tlis  park  Commission  v.'ith  respect 
to  leasing  space  to  professional  golf  Instructor,  as  provided 
by  Resolution  I.gb>  704  and  785,  will  require  the  approval  of 
thA  Board  of  Supervisors,  You  are  further  advised  that  the 
use  of  the  golf  courses  by  the  public,  and  the  use  of  the 
Fleishhacker  i>ool  and  facilities  does  not  constitute  a  lease 
nor  a  permit  as  constituted  by  the  second  psrsitraph  of  Section 
41  of  the  Charter.  The  fixlnc  of  the  charges,  therefore,  is  a 
matter  inoldont  to  tha  Investl^^ation  of  the  commission  end  as 
such  it  does  not  require  the  approval  of  the  Board  of 
Supervisors. 

Respectfully  submitted, 

TO:   Board  of  Park  Commissioners 
CC:   Cont;roller 

#12  CITY  ATTORNEY 


^LfV 


September  30,  1944 

SUBJECT:       Payment  of  wages  of  former  operative  employees 
of  Market  Street  Railway  Company. 

Gentlemen s 

This  office  la  In  receipt  of  your  request  for  an  opinion 
concernlnii,  the  lec,ality  of  the  proclaiistlon  of  August  21,  1944,  Issued 
loy  the  Mayor,  declaring  an  emergency  to  permit  the  payment  of  an  In- 
crease in  wages  to  the  former  operative  employees  of  the  Market  Street 
Railway  system  who  are  now  in  the  employ  of  the  City  and  County  of 
San  Francisco,  so  that  said  employees  shall  receive  wages  similar  to 
those  of  the  employees  of  the  Municipal  Railway  who  were  in  the  service 
prior  to  the  acquisition  of  the  Market  Street  Rsilway  system. 

OPINION 

Pursuant  to  Section  151  of  the  Charter,  there  was 
enacted  on  March  20,  1944,  Ordinance  No,  2639,  providing  for  salary 
standardisation.   This  salary  standardization  Ordinance  became  effect- 
ive on  July  1,  1944,  and  provides  rates  of  pay  for  operative  street 
railway  employees  of  the  Municipal  Railway  system,  who  were  employed     '' 
as  such  prior  to  September  29,  1944,  in  excess  of  the  rates  paid  to  simi- 
lar employees  of  the  Market  Street  Railway  system  prior  to  its  ac- 
quisition by  the  City  and  County  of  San  Francisco. 

In  the  absence  of  any  emergency  Section  151  precludes 
any  increase  In  compensation  prior  to  July  1,  1945.   iibwever^  Section 
25  of  the  Charter  reads,  in  part,  as  follows  J 

"In  case  of  a  public  emergency  involving  or 
tlireatening  the  lives,  property  or  welfare  of  the  citizens, 
or  the  pr;  perty  of  the  city  and  county,  the  mayor  shall  have 
the  power,  and  It  shall  be  his  duty,  to  svimmon,  orcanizo 
and  direct  the  forces  of  any  department  in  tt-^e  city  and 
county  in  any  needed  service j  to  summon,  marshal,  deputize 
or  otherwise  employ  other  persons,  or  to  do  whatever  else 
he  may  deem  necessary  lor  the  purpose  of  meeting  the  emer^^ency. 
The  mayor  may  make  such  studies  and  surveys  as  be  may  deem 
advisable  in  anticipation  of  any  such  emergency." 

In  accordance  with  the  provisions  of  Section  25,  the 
Ma  J,  or  of  the  City  and  County  of  San  Franciaco  recognized  that  a 
serious  transportation  emergency  exists  on  account  of  war  conditions 
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and  Issued  a  proclamation  providing  that  the  compenaatlon  of  all  of  the 
operative  street  railway  employees  of  the  City  and  County  of  San  Fran- 
cisco^ Includine;  thoaa  formerly  in  the  Market  Street  Railway  system^ 
should  be  equal  in  accordanca  with  service*   This  proclamation  was  is- 
sued in  order  that  tnere  s;  ould  be  no  failure  of  transportation  ser- 
vice, and  to  prevent  the  foiroer  operative  employees  of  the  private 
system  from  leaving  the  service  of  the  City  and  County  of  San  Francisco* 

A  budget,  en  amendment  to  the  salary  ordinance  and  an  ap- 
propriation ordinance  were  passed  in  accci*danoe  with  the  proclamation 
of  the  Mayor* 

There  are  several  California  cases  dealin^^  with  emer^iency 
laws*  These  cases  held  tl^jit  when  an  emergency  exists,  statutes  con* 
cerning  finances  and  contracts  may  be  disregarded,  provided  there  la 
legal  authority  for  such  suspensions. 

In  COUOTY  OF  LOS  AU0E1.5S  v.  PA5CM,  8  Cal*  (2d)  563,  In  a 
case  where  funds  were  appropriated  in  excess  of  those  authorised  by 
law,  and  where  such  appropriation  was  for  U>e   emergency  relief  of  in- 
digent and  destitute  people  in  the  county,  the  Court,  at  page  572, 
held  J 

•^We  think  the  situation  which  confronts  the 
County  of  Los  Angeles  growing  out  of  the  relief 
problem  is  iuaterially  different  frrao  that  consider- 
ed In  the  two  cases  Just  mentioned.  Among  the  de- 
finitions of  emergency  given  and  approved  by  the 
two  decisions  discussed  above  are,  'pressing 
necessity',  'exigency*^   'Fxigency'  in  turn  is 
defined  by  Webster  as  'a  case  demanding  imraediate 
action  or  remedy' *  fthile  the  destruction  of 
necessary  buildings  end  their  equipment  might 
result  in  a  condition  producing  hardship  and  in- 
convenience to  a  municipality  In  its  work  of 
carrying  on  the  business  of  a  city,  it  can  liardly 
be  said  thxat  the  want  of  such  facilities  would 
necessarily  be  held  to  be  'a  pressing  necessity' 
or  a  'case  demanding  Imnjedlats  action  or  remedy •* 
A  municipality  could  exist  and  perform  the  ordin- 
ary governmental  functions  without  public  build- 
ings or  equipment  of  its  own.  However^  the 
sltviatlon  in  the  County  of  Los  Angeles  which  the 
increased  expenditures  are  desl^pied  to  r«sedy  is 
of  a  most  pressing;;  character,  and  one  from  which 
immediate  relief  is  required  if  biuaan  life  Is  to 
be  sustained  and  the  health  of  a  lar  .e  number  of 
persona  is  to  be  preserved.   To  relieve  such  a 
condition  we  think  coa-es  within  the  enumerated 
purposes  in  the  statute  for  which  expenditures 
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may  be  made  beyond  the  limitations  of  the  budget* 
To  preserve  the  public  health  which  necessarily 
includes  the  savlnt^  of  people  from  starvation* 
is  one  of  the  expressed  purposes  for  which  expend- 
itxires  may  be  made  unaer  the  emergency  provisions 
of  said  section.  Such  a  condition  as  we  have 
described  herein,  a  nd  which  it  is  adniitted  exists 
in  the  county  of  Los  Angeles  as  shown  by  the 
petition  herein*  was  expressly  held  to  be  a  'grave 
public  emergency ♦  by  the  Supreme  Court  of 
Wasiilrigton  in  the  case  of  Rummens  v«  Evanaa^  168 
Wash.  527  (13  Pac,  (2d)  26*  29}*   In  its  decision 
in  that  case*  the  court  made  the  following  pointed 
statement!   *  If  husbands  and  fathers  of  17*000 
families  are  tjnable  to  find  food  to  satisfy  the 
hunger  of  their  families  end  other  bare  necessities* 
although  in  the  midst  of  plenty*  many  will  be 
driven  to  get  what  they  can  where  they  may  find 
it  by  any  means  available  or  driven  to  desperate 
self-destruction.   They  will  not  quietly  and  tamely 
submit  to  starvation.   'The  burdens  of  the  taxpayers 
of  the  state  are  grievous*  as  we  well  know,  and  have 
reached  a  point  which  is  well-nigh  unendurable*  taut 
not  so  grievous  as  to  be  hungry,  cold*  naked, 
without  fault*  and  seeing  helpless  women  and  children 
in  the  saiae  state  and  unable  to  relieve  them.'  ^^ 
etffeot  of  the  decision  in  ttiat  case  was  to  sustain 
the  validity  of  warrants  issued  under  a  resolution 
of  the  county  commissioners  of  the  county  of  King 
declarln;,  an  emergency  existed  in  said  county  by 
reason  of  the  coudition  described  in  the  foregoing 
quotation  from  said  decl  sion.'  In  our  opinion*  the 
conclusion  reached  by  the  court  in  that  case  Is 
sound,  and  should  be  followed  in  determining  the 
question  now  before  us.  We  accordingly  hold  that 
the  facts  alleged  in  the  petition  herein  are  suffi- 
cient to  show,  and  do  show,  that  an  emergency  exists 
in  said  county  respecting  the  relief  situation 
therein*  which  justified  the  passage  of  the  resolu- 
tion  appropriating^  the  sum  of  ^1*000*000  for  the 
relief  of  the  poor  and  indigent  of  said  county  over 
and  above  the  amount  provided  for  In  the  budp:et  of*" 
ihe  present  fiscal  year.  " 


I  I, 
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In  LOS  ANOELES  DREDCJIWG  CO,  v«  LONG  BEACH,  210 
Ca1«  348,  a  case  involving  wnergency  dredging  work  in  Long  Beach 
harbor,  the  Court,  at  pa^e  366,  said: 

"The  more  difficult  problem  is  whether  the 
contracts  were,  in  fact,  emergency  contracts* 
To  state  what  constitutes  an  emergency  is  not  an 
easy  task.   The  term  depends  greatly  upon  the 
special  clrcvunstances  of  each  case;  and  the 
authorities  are  not  very  helpful  in  the  present 
inquiry,   by  definition,  the  term  'emergency* 
implies  a  sudden  or  unexpected  necessity  requir- 
ing speedy  action.   (San  Christina  Inv.  Co.  v« 
San  Francisco.  167  Cal,  762,  773  (52  L.R.A. 
(fi.S. )  676,  141  Pac,  384);  Spreckels  v,  San 
Francisco,  76  Cal.  App.  267  (244  Pec.  919); 
Mellon  v.  Board  of  Water  CtHnmra.,  144  Mo.  App. 
104  (128  S..W.  764.)   Instances  of  Judicial 
recou:nltion  of  emergencies  may  be  found  in  Horth 
River  Elec.  L,   &  P.  Co.  v.  City  of  New  York,  48 
App.  Div«  14  (62  N.Y.Supp*  726),  where  the 
necessity  of  securing  street  lighting  was  held 
to  be  an  emergency  which  dispensed  with  the 
ordinai»y  forKial  requirements  of  a  municipal 
contract;  and  in  Sheehan  v»  City  of  New  York, 
37  Misc.  Rcp»  452  (75  N.Y.  Supp.  802),  where 
the  immediate  posgibility  of  frost  was  held  to 
constitute  an  emergency  which  justified  a 
contract  for  icaterials  to  construct  a  green- 
house.  (See,  also,  2  Li  lion  on  a^unicipal 
Corporations,  5th  ed«,  sec*  802;  3  McQuillln 
on  M»inlcipal  Corporations,  2d  ed.,  see*  1296.)" 


A  discussion  on  the  same  subject  may  be  found  in  3  McQuillin 
(2d)  Section  1295, and  in  71  A.  L.R.  173.  See, also.  Mew  York  v,  Palla- 
dlno,  131  N.Y.  Supp.  307. 

In  view  of  the  foregoing  it  is  my  opinion  that  the  provi- 
sions of  Section  25  provide  the  legal  means  whereby  the  Mayor  may 
issue  a  proclamation  such  as  was  done  in  the  Instant  case,  wi-orein 
and  whereby  he  Increased  the  compensation  of  the  former  Market  Street 
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Railway  ayetem  employees  In  order  to  prevent  a  'break-down  In  our 
local  transportation  system.   I  am,  therefore,  of  the  opinion 
that  the  proclamation  of  the  Mayor  Is  entirely  legal  and  valid, 
and  tliat  It  is  the  duty  of  all  officers  and  employees  of  the  City 
and  County  of  San  f'raiicisco  to  abide  by  the  proclamation  and  to 
provide  for  payment  of  the  compensation  of  the  former  operative 
employees  of  the  Market  Street  Railway  system  as  indicated  by  the 
Mayor's  proclamation. 

Respectfully  submitted. 


CITY  ATTORI^-EY, 


TOj     Civil  Service  Comirilsaion 
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Oet(>i>er  11,   1944 

Sut>j6cts     ^  xp«rt  Prof«sslon&l  Services 

Set  ^bjeet  to  StamdAx^lsatlon. 

rear  Slrt 

In  your  letter  or  Dottier  %  you  e«k  the  following 
«|nestloat 

"Are  the  eelAries  for  positlona    ror  expert  profes- 
sional tweporery  eervloes^exenpted  t>y  the  civil 
ic.ervloe  Comisslon  from  elesi^lfled  olvll  service, 
fixed  la  ftcoordeaee  vlth  the  previa looci  of  s&n 
Frerwlaoo  Cheiter  Seotloa  151?" 

The  Pu>llo  Utilities  CwoalssloQ  has  subiBltted  to  you  an 
egre«nent  to  ae  entered  Into  vlth  Leonard  V*   (ievton^  eaploylng 
him  as  an  engineer  for  a  period  of  three  years     at  ^'iO^Q/QO  a  year. 
His  duties  are  to  make  neeessary  plans   for   the  oonsollaatlon  of 
the  operative  properties  of  the  Market  Street   Railway  Ooiapany 
with  the  tSunlclpal  Railway*     Also  to  prepare  plans  t<T    Improvwaeat  of 
service  In  the  unified  syst^«ss  of  railways}  prepare  plans  and 
reootiaenda lions    for  post-war  liaproveiaeQts,  service,  plant  and 
eqilpfflent,  and   that  be  devote  hlii   oest  efforts  and  skill  aa   re- 
quired anr'   directed   by  the  wo^sxlsaion  or   nl&nager  of  Utilities, 
aaiong  other  thlni^s  hut  not  llsltlnt;;  his   services  to  them}   the 
preparation  of  studies  for  the  reiGOval  of  tracks   on  Market  Street; 
the  relative  merlte  of   the  use  of  street  oars,    trolley  coaches, 
Diesel  ar.d  gasoline  motor  ocMkChes,   anu  whether   th»  sasse  should 
he  operated  on  elevated  structures  or  below  street  level,   or 
on  the   streets*     The  preparation  of  plans  and   specifications  for 
8>teh  transit  materials  and  supplies  and   the   preparation  of  plans 
for   the  establlshtuent  of  a  central     spot  where  local  mass   trans- 
portation will  connect  with  train,  bus  and  airport  facilities* 

I  felt   that  the  brief  answer  thit   I  made  to  your  question 
6  of  y«ir  letter  of  Septeau>er  14  was  sufficient}  however,  you 
have  not  considered  It  sueh  and  I  will   therefore  expand  my  roteaons 
for  answering  you  as  Z  did* 

It  la  ffiy  opinion  that  Seetlon  151  of   the  Charter  has  no 
application  to  contracts  similar  to  the  one  proposed  to  be  entered 
into  with  Mr*  iiewton.      ^t  la   to   do  noted   that  Mr*   Newton  is   en^^ed 
as  an  engineer  to  render  profesalontil  services   to  the  Puollo   irtlllties 
Coffiaission  as  an  iridependent  contractor,  and  in  no  sense  as  an  of- 
ficer or  CiBiployee  of    the  City  or  of  the   Fublic  Utilities  gommi'ision. 
Ihis  is   the  fundaaenUl  that  resioves  Mr*   Hewton  from  the  provisions 
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of  ^ootion  151,  whioh  in  th«  first  gmFm^r*ph.  of  tbat  section 
proTldes  t 

"«11  s»lsrits«  wages  and  attapensationa  of  every 
kind  and  nature  *  *  •,  for   the  positions,   or 
plaoea  of  emplo^ent,  oX'  all  o  fleers  and  oa- 
ployees  of  all  departeitents,  offices ,  aoards  and 

eoEBati&aions  »  »  *• 

shall  be   subjoot  to  standardisation*     Re  obviously  is  not  an 
officer  and  by  reaaoa  o"*  his  ueing  an  independent  eoniraotor  hm 
is   not  an  eaployee.     Hence  it  follows   that  it  was  not  intended 
nor   Is   it  expressed  under  Section  151  that  independent  oontraetors* 
rei&uneration  shoalc;  -oe  subject  to  standardi cation  of  salaries  as 
o  fioers  or  employees   of  the  City. 

the  engagenent  of  Mr*  Hew  ton  olesrly  oobms  under  ^vd)' 
dl   Ision  (4)   of  Section  14^  of  the   Chazter«  which  specifically 
exempts  frost     civil  service     ''persons   employed  in  positions   in 
any  departaient  for  expert  professional  teraporary  aez*vioes,   and 
when  jiuoh  positions  are  exsHapt^ed  froi&  said  claasified  civil 
service  for  a  specified  period  of  said   t.empor«kry  sei  vice,  by 
order  of  the  olvil  service  cosamission;". 

Coscaission  is   to  de  obtained 
of  San  Francisco  v.   ^yd^ 

lour  consideration  is  directed  to  the  language  employed 
in  Section  119*1  of  tl^e  Jh&rter  which  was   ratified  by  the  Legis- 
lature in  June  of  lS/4k4  and  in  tlae  of  adoption  is   later  than  Section 
151  of   the  Charter*     'ihe  portion  of  Seetion  11^*1   that  you  are 
Inferred  to  reads  as  follows t   (paragraph  5} 

"Prior  to  the  paynent   in  full,  as  herein 
provided,   of  the  cost  of  said  operative 
properties  the   saae  shall  be  operated  oy 
the  Public  Utilities  Coajfr.ission,  herein- 
after oalled   'Coanaissioa,*   and  the  pro- 
visions   of    •  action  74,   127,   1^B,   12ts.l, 
129  and   130  of  this  Charter  shall  not  be 
applicable  to  said  operative  properties, 
the   operation  thereof,   or   the  revenues 
derived  therefrom,  nor   shall  any  other 
provision  of  this  Charter,   inconsistent 
with  the   proviaiona   of   this   ^action  11S>*1, 
be  applicable;""! 

It  therefore  appears  that  the   Public  Utilities  Cootiaiasion, 
at  least  until  pay^^nt  in  full  of   the  purch&se  price  due   the 
Market  street  Bailway  is  made,   has  full  control  of  these  operi^tive 
propertiea*       van  in  the  abaenee  of  Section  119.1  tha  Public 
Utilities  CotRmission  has  fall  control  of  these  properties  under 
ideation  121*     Contracts  similar  to  Hr,   Kewton's  contract   that 
aay  be  deoaed  necessary  by  the  CoBBinission  cannot  be  subject 
to  Seetion  l&l  of   the  Charter  or  any  other  provision  of  the 
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wbarter  that  woulu  !?•  ineonalatvnt  «ith  the  will  expressed 
by  thQ   Public  Utilities  Coozmissioa  In  the   operation  of  the 
properties.     Tha  judgiaent  of  the   Utilities  Coai&ission  eould 
be  defeated  by  the  Civil  Serviee  Cc^uaisslon  fixing  eompensa- 
tioQ  in  the  instant  ease  st  a  «iueh  higher  fit^ure  than  stip- 
ulated   for  the  servioes,   thus  iaipo»in£-  «n  unneoessary  buMen 
on  the  Otilities  CoanBissifm  anc  a  waste  of  puullc  funds.     Or 
the  Civil  bervioe  Costtalssion  might  fix  a  lower  sum  than  agreed 
to  by  Hr.  ttewton  and  the     ablle  itilities  Comission  for  whieh 
SUB  Mr.   IVewton  woulo   refuse  to  perform  the  services  required 
and   the  City  woult?.   then  be  deprived  of  these  expert  services 
that  are  considered  neoeesary  by  the   Poblie  Utilities  0om>.<is3ion< 

If  in  its  wisdom  the   Public  utilities  Commission  deesui 
the  expert  engineerings  knowledge  of  Mr*  Mew  ton  neeessary 
for  the  proper  conduct  of  the  uniried  railway  properties^  it 
would  be  inconsisteat   to  say  that  the  reauneration  to  be  paid 
for  these  services  shoulc  be  subjeet  to  standardisation  un  er 
Section  151.     Farther,  as  has  x^^mn  above  pointed  out.  Section 
151  does  not  cont^aplate  the  fixing  of  oMipensations   to  be 
paid  tor  persons  employed  for  expert  professional  temporary 
services* 


^oura   truly. 
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Ocfcob«r       17       1944 


SUBJFCTt        $«w«r  Rental   Plan* 

;;«ar  Sir: 

Tvls  offlc*  la  in  r8e«ipt  of  ^ our  request  for  en  opinion  as 
follows* 

■Conslderetlon  is  now  being  givea  to  finenclng 
e  t««nt;^*7ear  sever  ptoi^j^mx,   e  ieh  has  raised 
the  {Question  as  to  whether  or  not  a  sewer  rental 
would  be  legal  to  offset  t'je  cost  of  construction. 

** Please  adviae  us  as  to  «?hether  such  a  sewer 
rental  plan  is  feasible  and  le^l*" 

0?iniQJS 

The  charter  of  the  City  and  County  of  San  Pranciaco  is  a 
restriction  on  power  and  not  a  grant  of  power*   Pursuent  to  the 
provisions  of  Section  6  of  Article  XI  of  the  Constitution,  tliere 
was  included  in  section  2  of  the  San  Francisco  Charter  a  para.T&ph 
providing  that  the  City  and  Courity  say  xoeke  and  enforce  all  laws* 
ordinances  and  regulations  convenient  or  ir^cidental  to  the  exercise 
of  all  rii^hts  and  powers  in  respect  to  iminicipa.1  ai  fairs* 

In  WIST  COAST  '     "I3IIIG  COkFAHY  v*  CITY  km   CO'JilTY  OF  SAH 
FaANCI?CO,  14  Cal*  {ru,/  j16,  the  court  held  that  imless  there  is  a 
definite  charter  restriction  the  city  and  count?  has  the  power  to 
do  anything  in  th«.  nature  of  a  Bsunicipal  affair*  "Hie  matter  of  the 
eslablislTintent  of  a  sewer  rental  systeffi  is  unquestionably  a  municipal 
affair*   I  have  examined  the  provislona  of  the  charter  aad  flad  no 
inl.ibitlon  existing  against  the  passage  of  a  sewer  rental  ordinance 
or  tbe  estabXishiaent  of  a  sewer  rental  plan* 

In  view  of  t]r;e  foregoing  I  an  of  the  opinion  tl-sat  a  sewer 
rental  system  may  legally  ^.>e  established  b^  the  enaetoent  of  en 
ordinance  covering  a  sewer  rental  plan* 

On  Kovesiber  ^2,   1943  I  wrote  a  letter  to  ^v^r*  H*  C*  Veneano* 
Pirector  Department  of  Public  ftorks,  in  connection  with  the  matter 
of  sewer  rentals.   I  attach  hereto  a  copy  of  this  letter.  ^Tou  will 
note  that  in  the  letter  I  indicated  that  thex^e  would  probably  have  to 
be  a  Supreme  Court  opinion  before  any  sewer  revenue  bends  could  be 
issued.   I  a»  of  the  saaie  opinion  with  regard  to  a  sewer  ]*ental 
ordinance,  since  the  public  has  not  been  converted  to  the  idea  of 
sewer  rentals* 

Hespeotfully  subtKittedy 

Tos 

Chief  Administrative   Officer*  CITI  ATTOBMIX 
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COPY 

"     "  SoVMil>«r  22      194?. 

M#.   H.   C.    V«naano, 
l>ir«ctor  D«part'-eat    Public  Work», 
City   Hall,    San  iPranciaco. 

^•*  Sewer  Rentals 

Desr  Sir J 

I  have  your  letter  of  Au  u»t  26,  1943,  concerning  the  subject 
of  sewer  rentals.   I  have  acted  with  Interest  the  various  eomments 
set  forth  la  your  letter  and  in  accordance  with  the  request  con- 
tained therein  1  hnvc  examlnt^d  both  the  Sewer  District  Revenue  Bond 
Act  of  1^39,  and  the  5^anltatlon  and  Sewer  Kevenue  Bond  Act  of  1941. 

Fron  yoxir  letter  I  take  It  ti^Jit  you  want  this  office  to 
determine  whether  there  Is  a  connection  between  the  1939  and  1941 
Acta.   I  believe  that  they  are  entirely  Imiependent  cf  each  other 
and  that  it  Is  possible  to  proceed  onoer  the  tertrs  of  either  act. 
There  does  not  apoiar  to  be  any  Ian  ua^^e  In  the  1941  Act  which 
makes  It  a  part  of  the  1939  Act.   in  fact,  the  provisions  of  the 
two  acts  are  Inconsistent  with  each  other  In  numerous  particulars. 

At  this  point  1  should  like  to  call  your  attention  to  the 
fact  that  whether  the  City  andCounty  proceeds  under  one  act  or  the 
other  there  will  undoubtedly  have  to  be  a  test  caae  la  the  Supreme 
Court.   Section  12  of  the  1941  Act  provides  a  procedure  for  such  a 
test  If  the  proceedings  are  had  under  this  act.   Ik>wever,  whether 
a  test  case  were  taken  to  the  Supreme  Coxirt  uno.er  either  act 
considerable  time  woHd  naturally  elapse  before  there  would  be  a 
final  deterr-inatlon,  but  it  is  certain  that  no  bonds  could  ever  be 
sold  until  the  Supr^ae  Court  had  passed  upon  the  le  ality  ol  the 
proceodin;  s  for  the  issuance  of  the  bonds. 

Under  these  circumstances  if  there  siiould  be  any  doubt 
with  re  ard  to  the  le.  ality  of  trje  1941  Act  and  it  is  desirable 
to  function  xmder  the  1941  Act,  such  doubt  could  probably  be 
dispelled  by  a  Supreme  Court  decision  and  If  the  Supreme  Court 
decision  were  not  satisfactory  a  proc-eedln^^  could  alwaya  be  then 
undertaken  \inder  the  1939  Act. 

X  an  satisfied  that  the  Sewer  Rental  Ordiusnee  plan  Is 
•ntirely  V  gal  In  view  of  the  opinion  of  the  Suprex&e  Court  la 
the  case  of  ifiest  Coast  Advertising  Company  v.  City  and  County  of 
San  Pr&nclaco,  14  al.  (2d)  516,  where  the  co\irt  htlu  that 
the  provisions  of  the  3an  Francisco  Charter  are  a  restriction 
on  power  and  not  a  grant  of  poorer.  Thus  \mles8  there  was 
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•oaMthlag  in  the  Chartar  prohibiting  th«  passa^:;*  of  a  sewer 
rental  ordiaance,    auch  ordinance  woul<i  b«  lee:ally  sound  and 
I  have  foond  nothing  in  th«  charter  to  the  eXleet  that  a  syetem 
of  sever  rentals  cannot  be  eatsbliahed. 

I  have  exa^.lned  your  various  docuaents  concernlnf^  a 
proposed  sever  rental  ordinance*  All  of  theae  matters  are  extreme* 
ly  interest  in.-'  and  vould  &e  quite  helpful  if  it  vere  determined 
that  such  an  cr  di nance  should  be  orepared.   xiov^evor,  it  is  obvious 
that  this  office  Is  in  no  position  to  prepare  a  : enoral  sewer 
ordinance  until  sur.h  time  as  a  full  and  OCTiplete  plan  or  soheaM 
has  bean  devised  with  re  ard  to  the  substonce  of  such  orainance. 
In  other  words,  until  such  time  as  we  are  furnished  with  a  eneral 
plan  or  sehe^:*  to  be  in^oroorated  into  an  cr  dinanoe,  no  or  dlnanca 
can  be  properly  prepared. 

Please  ^e  assured  that  when  you  have  finally  determined 
upon  a  course  of  action  ve  shall  be  ^tlad  to  ive  you  ev©ry 
cooperation. 

Yours  very  truly 
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November  2   1944 


SUBJECT:    Pacific  Auxiliary  Pire  Alarm  Company, 

Dear  Sir: 

You  have  requested  reconsideration  of  my  opinion  of 
August  20,  1942,  ref'^arding  the  interpretation  of  Section  506 
of  the  Electrical  Code  and  its  application  to  the  Pacific 
Auxiliary  lire  Alarm  Company,   In  connection  with  such  request 
you  have  submitted  the  following  facts: 

"On  November  11,  1889,  Order  2137  was  passed  by  the 
Board  of  Supervisors  granting  the  Pacific  Auxiliary  Fire  Alana 
Company  a  franchise  tc  make  auxiliary  fire  box  installations. 
The  compensation  to  the  city  for  this  franchise  was  25  free 
auxiliary  fire  alarm  boxes  in  buildings  to  be  desirnated  by 
the  city, 

"On  April  15,  1903,  Ordinance  698  was  passed  by  the 
Board  of  Supervisors  to  comply  with  Chapter  9,  Section  5, 
Department  of  Electricity,  of  the  Charter  of  the  City  and 
County  of  San  Francisco  which  went  into  effect  on  January 
8,  1900,   The  intent  of  Section  1  of  this  ordinance  was  to 
permit  citizens  to  obtain  lire  alarm  tapper  service  and 
police  si^^nal  telephone  service,  and  prescribed  a  minimum 
cost  of  such  connection  of  ^5.00  with  a  monthly  rental  of 
#1.00,  which  consisted  cf  relay  dry  cells  and  a  bell,  and  if 
any  other  equipment  was  installed,  an  additional  504   per 
month  was  to  be  charged  to  cover  the  additional  equipment, 

"My  reason  for  knowing  that  this  was  the  intent  of 
the  ordinance  and  the  provision  of  the  Charter  is  from  state- 
ments made  by  members  of  the  department  who  drew  up  the 
provisions  of  the  ordinance,  when  I  first  joined  the  depart- 
ment in  1912,   We  had  many  such  installations  and  these  in- 
stallations are  billed  according  to  the  provisions  of  the 
ordinance, 

"On  November  13,  1939,  a  new  franchise  was  granted 
by  the  Board  of  Supervisors  to  the  Pacific  Aiixiliary  Fire 
Alarm  Company  and  as  compensation  for  said  franchise  the 
company  was  required  to  uay  the  city  two  per  cent  over 
$30,000  gross  income  per  year  and  the  number  of  free  auxiliary 
fire  alarm  boxes  was  increased  from  25  to  50.   In  1939  all  the 
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various  city  ordinances  were  codified,  and  when  the  writer 
was  working  on  the  ordinance  pertaining  to  the  Department 
of  r'-l'?ctriclty.  Section  306  of  the  Electrical  Code  was  copied 
word  for  word  frori  Ordinance  698. 

"...  ©xcopt  foi  the  shop  work  of  installing  an 
auxiliary  magnet  on  one  of  our  fire  alarm  boxes,  which  is  to 
he  avixiliarlEed  by  the  Pacific  Auxiliary  r ire  Alarm  Company 
(for  which  we  make  a  charge  of  approximately  v7,50  to  cover 
the  shop  cost),  tne  Department  of  Electricity  does  not  per- 
form any  further  service,  have  anything  whatever  to  do  with 
the  raciflc  A\axiliary  i'ire  Alarm  Company's  mainteaaace,  and 
certainly  have  nothing  to  do  whatever  with  the  maintenance 
of  the  1707  auxiliary  boxes  owned  by  the  Pacific  Auxiliary 
Fire  Alarm  Company  and  installed  in  various  buildings  through- 
out the  City  and  County  of  Sen  i'ranclsco," 

In  view  of  the  above,  you  question  the  application 
of  the  charges  provided  for  in  subdivision  (c)  of  section  306 
of  the  I'lectrical  Code  to  said  1707  auxiliary  boxes  owned  and 
installed  by  said  comoany  in  various:  buildin^:s. 
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Section  306,  Article  7,  Chapter  III,  Part  II,  of  the 
_&n  Irancisco  Municipal  Code,  is  ambiguougj  es  eclally  when 
read  in  connection  with  other  sections  of  the  same  article. 

The  phrases  "placing,  installing,  or  causing  to  be 
placed  or  installed,"  in  the  first  clause  in  said  section 
306,  Indicate  that  some  one  other  than  the  Department  of 
Electricity  raay  make  installations  and  connections;  and  that 
the  fees  prescribed  in  that  section  should  be  paid  regard- 
less of  who  makes  such  installations  or  connections,  furnishes 
the  materials  or  equipment,  or  maintains  them.   Other  clauses, 
such  as  "pay  to  the  Department  of  i  lectrlcity  for  such  in- 
stallation ..."  and  "payable  at  the  office  of  the  Department 
upon  the  completion  of  said  icstfo,lls.tion  .  ,  .",  might  Le 
interpreted  as  contemplatlrig  that  the  fees  should  be  paid 
only  in  the  event  the  Lepartraent  makes  such  installations  or 
connections. 

Such  Interpretation  of  the  last  mentioned  clauses 
would  be  in  accord  with  other  sections  of  the  same  article. 
(Section  312  (Sec.  6  of  Ord.  698,  apv-roved  April  15,  1903), 


for  example,  provides  that  all  material  fiirnlshed  and  all 
work  done  in  "construction,  reconstruction  and  repairs"  of 
such  installations  and  conifiectlons,   made  under  the  provis- 
ions of  said  article,  shall  be  by  the  Department  of  Electric- 
ity.    (Section  307  (Lee.  1-a  of  Ord.  698,  as  amended  in  1912) 
provides  that  the  entire  cost  of  materials  and  labor  used  in 
making  a  "necessary  installation"  shall  be  paid  by  the  persoh, 
firm  or  corporation  in  whose  behalf  the  work  is  done  if  the 
fees  provided  in  section  306  are  less  than  the  cost  of  raaking 
such  installation.   Section  312  provides  that  all  said  mater- 
ial, construction  and  equipment,  and  section  307  provides  that 
all  material  so  furnished  or  installed,  shall  be  and  remain 
the  property  of  the  city. 

This  is  consequently  a  proper  case  for  application  of 
the  rules  of  construction  that  when  a  statixte  is  ambiguous 
consideration  may  be  given  its  history  to  determine  the  legis- 
lative intent,  and  its  administrative  interpretation  is  entitled 
to  great  weight.   (bodinson  iVii'A.  Co.  \,   California  unemployraent 
Comm.,  17  Gal,  (2)  321,  325;   People  v.  Southern  Pacific  Co., 
20s  Gal.  578;  (Crawford,  'Statutory  Construction,  sec.  219). 

In  applying  these  rules,  your  explanations  of  the  in- 
tent cf  the  drafters  of  the  ordinance,  based  upon  their  state- 
ments to  you  in  1912,  and  its  adminii^tratlve  interpretation 
since  that  time,  are  of  great  assistance.    It  is  given  added 
weight  and  support  by  said  sections  312  and  307  under  which 
the  subject  auxiliary  boxes  in  various  buildings  would  have  to 
be  Installed  and  xaaintalned  by  the  Department  of  Electricity 
and  would  be  the  property  of  W.e  city  if  within  the  '■additional 
parts"  provision  In  eubdivision  (c)  of  section  306.   Your 
explanation  of  the  type  of  equipment  used  in  1903  and  1912  is 
also  of  asfiistance  in  determining  what  the  board  of  Supervisors 
had  in  mind  and  intended  to  prescribe  fees  for  when  the  ordin- 
ance wap  originally  enacted  and  when  last  amended  in  1912. 

Reconsideration  has  accordingly  been  given  my  opinion 
of  August  20,  1942,  and  it  is  hereby  revised  to  conclude  that 
the  fees  prescribed  by  section  306  are  intended  to  apply  only 
if  the  installation,  construction,  equipment  or  connection, 
maintenance  thereof,  additions  thereto,  or  expersps  incident 
therato,  are  made,  furnished  or  borne  by  the  Department  of 
Electricity. 

I  am  therefore  of  the  opinion,  in  the  light  of  the 
iriformation  you  have  furnished,  that  the  fees  provided  by 
section  306  are  inapplicable  to  the  subject  company  Insofar 
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as  the  installations,  equipment,  construction  or  connections, 
maintenance  thareof,  and  additions  thereto,  of  the  system 
of  the  Pacific  Axixiliary  tire  Alarm  Company  do  not  involve 
the  furnishing  of  any  service  or  material,  or  expense  incident 
thereto,  by  the  Department  of  i.lectricity.   It  follows  that 
since,  as  you  state,  the  Department  has  nothing  whatsoever 
to  do  with  the  auxiliary  boxes  ov?ned  and  installed  by  said 
company  in  various  buildings  throughout  the  city,  the  fees 
prescribed  by  said  section  306  would  be  Inapplicable  to  said 
auxiliary  boxes. 

Respectfully  submitted, 

JJSO.  J.  O'TOOLI., 

CIIY  ATTOKfiEX. 


To:  Chief  Administrative  Oi'icer. 
CC:  Chief,  Department  of  Electricity; 
Constoller. 
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Novomber  8,  1944 


SUBJECT:    Rights  of  Kon-ault  Teachers  with  Respect  to 
Interest  In  Connection  with  Reratinij  Cases, 


Gentlemen: 


This  office  is  in  receipt  of  your  request  for  an 
opinion  concernin^j  the  question  of  whether  school  teachers 
who  did  not  file  reratlng  suits  may  collect  interest  on  the 
amounts  now  about  to  be  paid  to  them,  it  being  borne  in  mind 
that  the  school  teachers  who  reduced  their  claims  to  judg- 
ment are  entitled  to  interest. 


OPINION 


It  is  my  understanding  that  a  resolution  was  passed 
by  the  Board  of  Education  on  May  29,  1934,  reading:  as  follows: 

"At  this  point.  Commissioner  C.  Harold  Caiafield 
on  behalf  of  the  Board's  legal  coinraittee,  presented 
and  moved  the  adoption  of  the  following  resolution 
which  Mr,  Caulfield  stated  endorsed  the  previously 
stated  intentions  of  the  Board, 

"VmTIEKEAS,  there  is  at  the  present  time  pending  in 
the  superior  courts  of  the  City  and  County  of  San 
Francisco  several  major  law  suits  against  the  San 
Francisco  Board  of  Education,  namely  the  'Vi/ithiheld 
Salary'  suits  and  the  'Reclassification'  suits,  and 

"WHEREAS,  there  may  be  a  number  of  teachers  who 
might  be  qualified  to  join  in  said  suits  or  begin 
others  of  similar  nature;  end 

"WHEREAS,  the  issues  in  said  suits  will  probably 
be  adjudicated  in  the  courts  of  the  State  of  California; 
and 

"vYI^LREAS,  it  has  been  the  express  policy  of  this 
Board  and  it  is  at  the  present  tirgg  the  express  policy 
"oT  said  Board  to  treat  non-suit  teachers  in  the  same 
manner  as  those  who  have  filed  suit"; 
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"NOW^  TKEIiEPORE,  BE  IT  RESOLVED:   That  the  Board 
of  Education  does  hereby  Instruct  the  City  Attorney 
that  henceforth  he  should  not  raise  the  defences  of 
the  statute  of  limitations  and  laches  or  either  of 
them,  a^-ainst  any  of  the  teachers  who  have  not  to 
date  joined  in  said  witiriheld  salary  suits  or  the  re- 
classification suits  but  should  allow  said  cases  to 
be  decided  upon  their  respective  merits,  provided 
that  this  resolution  siiall  be  effective  only  one 
year  from  date  of  its  adoption, 

"The  foretioinii  resolutions  being  dixLy  seconded 
were  on  roll  call  adopted  by  the  unanimous  vote  of 
the  commissioners  present.   The  above  action  refers 
only  to  'Withheld  Salary*  suits  and  'Reclassification' 
suits." 

It  appears  also  that  a  similar  resolution  was  passed 
in  each  succeeding  year  thereafter.   An  examination  of  tiils 
resolution  indicates  that  an  ambiguity  exists.   For  example, 
the  Board  of  Education  in  the  resolution  declares  that  it  is 
the  express  policy  of  the  Board  that  non-suit  teachers  shoixld 
be  treated  in  the  same  manner  as  those  who  have  filed  suit, 
but  in  the  last  parat;raph  there  is  no  lan^jua^-e  covering  the 
previously  expi^essed  views  of  the  Board.   It  is  my  recollec- 
tion that  at  the  time  of  the  passa£;e  of  the  orif.inal  resolu- 
tion It  was  passed  so  that  many  of  the  teachers  involved  in 
reratin^  matters  would  not  file  suit.   The  purpose  of  this 
was  to  prevent  a  great  number  of  suits  from  beintj  filed,  and 
to  avoid  much  needless  cost  and  expense.   The  view  which 
existed  at  the  time  was  that  a  vast  amoiint  of  trouble  would 
be  avoided  by  the  process  of  passing  a  resolution  to  the 
effect  all  teachers  involved  in  rerating  matters  would  be 
treated  alike. 

This  resolution  of  the  Board  of  Education  is  either 
in  the  nature  of  a  statute  or  in  the  nature  of  a  contract. 
It  is  an  elementary  rule  of  law  that  when  a  statute  is  am- 
biguous extrinsic  evidence  may  be  considered  for  interpret- 
ative purposes.   However,  in  the  Instant  matter,  we  are  con- 
fronted with  the  question  of  whether  a  preamble  or  recital, 
or  so-called  "Whereas"  clause,  may  have  the  effect  of  modify- 
ing the  resolving  portion  of  a  resolution.   It  is  apparently 
the  law  tlxat  where  an  ambiguity  exists  resort  may  be  had  to 
the  preamble  or  recital  of  a  statute  to  aid  in  the  construc- 
tion of  the  resolving  part. 
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In  50  American  Jurisprudence  297,  we  find  the 
followine  pertinent  language: 

"Resort  to  the  preamble  of  a  statute  to  aid  in 
the  construction  of  the  enacting  portion  thereof  is 
proper  whore  an  ambiguity  exists.   As  someti:nos  ex- 
pressed, it  is  the  key  to  open  the  mind  of  the 
makers  of  the  law.   The  preamble  is  especially  help- 
ful when  the  ambiguity  is  not  simply  that  arising 
from  the  meaning  of  particular  words,  but  such  as  may 
arise  in  respect  to  the  ganeral  scope  and  meaning 
of  a  statute." 

In  59  Corpus  Juris  1004,  the  text  writer  stated: 

"In  cases  of  doubt  aj  to  the  proper  constniction 
of  the  body  of  a  statute,  resort  must  be  had  to  the 
preamble  or  recitals,  for  the  purpose  of  ascertaining 
the  legislative  intent;  ..." 

In  The  People  v.  Chicago  and  L.I.R.  Co.,  129 
Northeastern,  846,  at  849,  the  Court  said: 

"The  law  in  reference  to  statutes,  regarding  the 
office  of  the  preamble,  and  which  by  analogy  can 
be  applied  to  the  force  and  effect  of  the  preamble 
to  a  levy,  is  that  the  preamble  is  placed  upon  an 
equal  footing  with  any  particular  clause  of  the  act 
Itself,  and  is  within  the  mile  that  every  particular 
clause  of  an  act  is  to  be  considered  in  determining 
its  meaning.   Lewis  on  Stat.  Const.  (2d  Ld. )  541.   If 
we  accept  the  argT;unent  of  the  appellant  as  correct 
That;  the  last  paragraph  of  the  levy  is  so  generally 
uncertain  as  to  present  no  pujpose  for  which  fche 
tax  is  to  be  used,  the  above  rule  of  lav/  is  applic- 
able by  analo^-y,  and  the  preamble  must  necessarily 
be  looked  to  In  order  to  determine  the  Intention  ar 
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purpose  of  the  commissioner  in  making  tlrle  levy. 


In  Doemker  v.  City  of  Richmond  Heights,  18  Soiith- 
western  (2d)  394,  at  398,  the  Court  said: 

"The  function  or  effect  of  a  preamble  In  a 
statute  or  an  ordinance  should  be  considered." 

In^McQuillin  Municipal  Corporations,  (2d),  at  768, 
we  find: 
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"While  it  Is  imnecessary  that  the  ordinance  should 
contain  a  recital  of  the  authority  or  the  necessity 
for  Its  passai^e,  a  preamble  is  sometimes  adopted  declar- 
ing the  reasons  and  purposes  of  the  ordinance.   The 
stately  preamble  be^lnnln^;  with  the  emphatic  'whereas' 
was  the  style  of  the  early-day  l9(jislatlon,  hut  as  It 
is  rarely  required  it  is  loss  frequently  employed  at 
the  present  time,  especially  in  municipal  corporation 
legislation.   However,  when  employed  the  preamble  and 
title  are  parts  of  the  ordinance  as  they  are  of~a 
statute.'" 

Sill   of  these  citations  of  authority  Indicate  that 
the  preamble  or  recital  In  a  statute  shoxild  be  jjiven  consid- 
eration "When  an  ambiguity  exists. 

If  we  take  the  position  that  the  resolution  of  the 
Board  of  Education  is  in  the  nature  of  an  a?;;reeraent,  then 
there  is  even  less  doubt  that  the  preamble  or  recital  may 
be  considered.  In  view  of  my  knowled£;e  of  the  facts.   In  6 
Cal.  Juris.  250,  the  text  writer  uses  the  following  language: 

"In  the  case  of  an  extrinsic  or  latent  ambiguity  In 
a  contract,  the  court  is  permitted  to  receive  evidence 
in  aid  of  Its  interpretation.   It  is  said  not  to  be 
strictly  accurate  to  say  that  the  subject  inatter  must 
be  absolutely  certain  from  the  wrltin-;  Itself,  or  by 
.reference  to  some  other  writing.   Parol  evidence  is 
always  admissible  to  explain  the  surrounding  circum- 
stances, and  the  situation  and  relations  of  the  parties 
at  and  iirimedlately  before  tne  execution  of  the  contract 
in  order  to  connect  the  description  with  the  thing 
intended,  and  thereby  to  identify  the  subject  matter, 
and  to  explain  all  technical  terms  and  phrases  used 
in  a  special  or  local  sense.   The  true  riile  la  said 
. to  be  that  the  situation  of  the  parties  and  the  cir- 
c\imstances  when  the  contract  was  made  may  be  shown  by 
parol  evidence,  so  that  the  court  may  be  placed  in  the 
position  of  the  pai'tlos  themselves  and  if  then  the 
subject  matter  is  identified,  and  the  terms  appear 
reasonably  certain,  it  is  enough." 

In  Tennant  y.  Vvllde,  98  Cal.  App.  437,  the  Court 
held  that  where  th!e  language  of  a  contract  is  neither  clear 
nor  explicit  resort  may  be  had  to  the  circumstances  under 
which  the  contract  was  made  and  the  matter  to  which  it 
relates. 


5. 


In  view  of  the  foregoing.  It  is  my  opinion  that 
all  of  the  teachers  affected  by  the  resolution  in  question 
should  be  treated  in  the  same  manner  as  tLose  who  filed  suits, 
since  It  iwas  without  doubt  tne  intention  of  the  Board  of  Edu- 
cation that  all  of  the  teachers  should  be  treated  alike. 
Interest  on  amoionts  owinc  these  teachers  should  therefore  ba 
paid. 


Respectfully  subinitted. 


CITY  ATTORIJEY 


TO:   Board  of  Education 
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November  8  1944 


SUBJECT:   In  re  Coordinating  Council  Setting  Dp 
"Junior  City"  at  Hunter's  Point, 

rear  Sir: 

This  will  acknowledge  your  request  for  an  opinion. 
In  TPkilcb  you  states 

R  E  g  U  E  S  T 

"The  Coordlnntlng  Coimcil  has   been  considering  setting 
up  A  'Junior  <^lty'    at  Hixnter's   Point  which  would  be  pre- 
sided over  by  youtfes  residing  on  the  project, 

"There   is   a  question  in  my  mind  as    to  whether   tVie  Co- 
orciinsttine  Council   should   enter   this   field.      Accordingly 
I  would  appreciate  your  opinion  as   to   whether   the  ordin- 
ance  cresting  the  Coordinating  Council   is  broad  enougji 
to  permit  of  the  Council's  being  an  adminislretive 
agency," 

OPINION 

The  Coordinating  Council  has  been  establiahed  under 
the  provisions  of  Ordinance  No,  19,101,  Bill  Number  1792,  The 
duty  01"  trie  Coordinating^  Council  is  set  forth  in  Section  4  of 
this  Ordinance,  which  provides: 

"The  duty  of  said  Coordinating  Council  shall  be  to  work 
toward  a  more  efficient  coordination  and  cooperation 
amone  the  public  departments  and  between  the  public 
departments  snd   social  agencies  in  establishing,  and 
carrying  out  an  effective  pro  raai  for  the  youth  of  Saa 
Francisco." 

In  view  of  the  above  section,  setting  forth  the  duty 
of  the  Coordinating  Council,  it  is  my  oolnion  that  the  Coordinating 
Council  is  not  authorised  by  the  Ordinance  under  which  it  ia 
created  to  become  an  ad;j:inistr8tive  agency  and  to  set  up  a  "Jxanior 
City"  at  Hunter's  Point  to  be  presided  over  by  the  youth  residing 
on  the  project, 

'■^he  purpose  in  setting  up  the  Coordinating  Council, 
as  stated  in  the  Ordinance,  was  to  coordinate  the  work  of  public 
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departments  and  social  aesncles  interested  la  youth,  and  to  es- 
tablish ecop«ration  between  such  public  departments  and  social 
agencies.  Should  the  Coordinating  Council  set  up  a  "Junior  City" 
at  Hunter's  Point,  the  Council  would  in  effedt  become  but  anotlier 
public  department  caj^rying  on  a  youth  activity.  It  would  seem 
that  the  proposed  project  could  be  carried  out  bv  some  of  the 
public  departments  and  social  aj-encies  already  existing  in  the 
City  and  County  of  San  Francisco,  and  that  the  Coordinating  Council 
could,  in  coordliaatia.c  the  work  of  these  departments  and  agencies, 
supervise  to  some  extent  the  proposed  project.   However,  the 
Goordinatinj^  Council,  as  such,  could  not  set  up  the  "Junior  City" 
at  Hunter's  Point, 

Respectfully  submitted. 


CITY  ATTORNEY 


To:  Chief  Administrative  Officer 
#15 
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November  9,  1944 


SUBJIbOTt    Photostat  Process,  legality  of  use  to  ^nake  copy  of 
ecrtificat©  cf  registry  of  marriage. 

Dear  Sirs 

I  have  your  request  for  an  oplr>.ion  ro-;?'jrding  the  loj-^ality 
of  the  nethod  not?  In  use  lii  the  office  of  the  Hscorder  of  copying 
by  the  photostat  process  of  the  certlficst©  of  ref.istry  of  marriage, 
including  the  duolioate  certificate  of  raarriage  whioh  is  a  part  of  it. 

You  include  with  your  letter  of  request  a  raerioranduia  of  ths 
Hecorder  on  the  subject  of  the  present  and  former  proceiure  in  use, 
together  with  pertinsnt  foisis. 

Bhc  further  question  is  presented  by  the  Hecorder  in  his 
meiiorandtaa  as  to  whether  the  vse  :  f  the  photostat  process  conflicts 
with  the  nrovlslons  of  :sQCtlon  4131,  Political  Code,     This  section 
provides,   in  part,  as  follows: 

^'(Ttte  rtscorder)  muat  upon  the  paj^aeat  of  his 
foes  for  ths;   saK©,  record j  scpaf-ately,  in  a 
fair  hand,  or  type'??riting,   ,    •    •    (c)   certifi- 
cates of  marriage  and  iriarriagc  contracts." 


C  F  I  Is  I  0  N 

Tiic  duty  of  the  Recorder  to  copy  the  certificate  of  ref^,i«* 
try  of  -^rriaEe'ia,  as  he  states,  set  forth  in  lioctlon  10528,  Health 
and  Safety  Code,   Tlvls  ssction  is  as  follovfsj 

**He  shall  maks  a  complete  and  accurate  copy 
of  each  certificate  re^:^! stored  by  hira,  upon 
a  forts  Identical  with  the  original  certificate /'etc, 

flic  use  of  the  photostat  proccQs  produces  **a  complete 
and  accurate  copy."  In  fact,  it  rjrohably  does  so  by  th©  most  accurate 
method  possible.  Tha   forr.  used  In  this  process  is  also  identical 
in  character  with  the  orif;inal  ocrtiflc&t©.  The  fact  that  the 
quality  cf  paper  used  for  the  photostat  process  la  3li;htly  differont 
from  that  of  the  ->rl;tinal  certificate  does  not  destroy  the  identity 
of  the  form..  Nor  docs  tho  fact  that  the  statei-nents  of  iitforinatlon 
required  and  the  ansv/ors  are  photostated  at  the  same  time,  rather 
than  by  the  for:-ier  rscthoA  of  first  printing  the   form  and  then  copying 
the  answers  on  it. 
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-'s  to  neotion  4131,  Political  Cods,  and  its  renuire- 
ment     of  record   in  e.  fair  hand  or  tyx>ewr1  tiiig,   this  section  docs 
not  apply  to  the  certificate  of  registry  of  marria(^©  and  th© 
dupllco.te  merrlarr©  oertificjste  InclMed  in  it.     The  iftstruetions 
rof-ardlKf  it  ere  stated  in  the  Heviltli  tand  Safety  Code.     Hor  docs 
the  rorruiresBent  op-^ly  to  the  orJr^infil  certificate  of  marrla(re 
provlderl   for  by  Section  73,  Civil  Code,     This  certificate  is  re- 
quired by  Section  74,  Civil  Code,   to  ^e  filGd  with  the   Recorder. 

The     rovisiou  of    .ection  41S1,  Jolitioal  Oode,   v:.b  to 
copying  In  a  fair  han^  or  typovvTiting  applies  ordy  to  docu'nents 
^hlch  are  to  be  rcttirned,   after  rccordlne.,  to  the  party  leaviag 
the   srjae  for  record,  or  nvon  his  order.     TrdB  provision  applies 
to  oertlf tcf^tea  and  contracts  of  marriage  which  '.-tiy  be  presented 
by  the  public  for  recording. 

You  are,  therefore,  advised  that  your  presont  practice 
of  copying  by  the  photostat  process?  of  the  certificate  of  registry 
of  rmrriftj-e  refejrred  to  in  Uection  105SO,  Health  and  aafety  Code, 
corrjplios  fully  vsith  the  roqulrcj  ents  of  lav^j, 

ftespoetfully  subnitted, 


CITY  hTmumY. 
TO  J     Chief    ■Omlnistratlv©  Officer. 
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Kovember  15  1944 

SUBJT'CT:   Remodeling  of  Roof  of 
"hinterland  Rink". 

Gentlemen: 

This  office  is  in  receipt  of  your  recent  requeet  for  en 
opinion  as  follows: 

"Article  10  of  the  Buildin^^  Code,  at  Section  290,  provides  smong 
other  thin,  s  the  following:  'Schools,  hospitals,  sanitariums 
and  halls  and  other  pieces  of  public  assemblage,  seating  more 
than  one  thousand  (1,000)  people,  other  than  theatres,  built  in 
any  part  of  the  citj,  shall  be  of  Class  "s'"   or  "Class  B"  construc- 
tion, with  columns  in  outer  walls  supporting  floor  and  roof  loads.* 

"  A  question  has  arisen  re;jarding  the  application  of  this  ordinance 
to  the  so-cfilled  "Winterland  Rink"  which  is  located  on  the  corner 
of  Steiner  and  Post  Streets.  The  building  referred  to  is  not  a 
"Class  B"  building,  because  of  the  roof,  wnich  is  of  wood  and  tar— 
and-gravel;  otherwise  it  is  our  unaeratanding  thct  it  oonforms  to  the 
aefinition  of  "Class  B"  buildin^^-s. 

"If  you  will  refor  to  ti.e  Bui' din;,  Code,  Article  I'd,   Section  406, 
imder  the  caption  'Floor  and  Roof  Slabs",  you  *111  find  this  l&aiua,e: 
"The  general  provisions  as  to  desi.n  shall  hold  for  floor  and  roof 
slabs,  which  shall  be  of  reiniorced  concrete.   No  floor  slab  shell  be 
less  than  three  and  one-hslf  (Sg-")  inches  thick.   Ho  roof  slabs  shall 
be  less  than  three  (3)  inches  thick.'  As  Liereinbefore  pointed  out, 
the  roof  is  not  of  reinforced  concrete  construction, 

".I'he  Gonanission  has  tf<ken  the  position  that  th?.  representstlves  of 
the  Fire  Department  cannot  lawfully  approve  the  use  of  these  premises 
as  a  plsce  of  public  asse>r.blRge,  seating  more  than  1000  persons,  be- 
cause the  buildtnt;  la  not  a  "9"  building  within  the  Isngua^e  o^  t^« 
law.   We  sjiould  like  to  be  advised  whether  this  position  is  correctly 
taken. 

"If  you  should  answer  that  this  building  cannot  be  used  as  a  plsce  of 
pu  lie  asse-nbla.e  seating  more  than  1000  persons,  we  should  further 
like  to  be  advised  whether  Ordiaance  1577,  Series  of  1339,  permits  the 
Fire  Departiiuent  to  use  its  discretion  in  accepting  the  remodeling  of 
the  roof  of  this  building  in  such  manner  as  would  fall  short  of  re- 
qulrerenta  of  the  ordinances  which  describe  a  "B"  building, 

"If  the  answer  to  this  is  in  the  affirmative,  we  wish  to  be  advised 
wr  ether  this  discretion  y^ould  pertiit  the  Commission  to  accept  the 
building  with  respect  to  the  roof  'as  is'  without  any  remodellni?. 
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"If  your  answer  to  the  orecedin^  question  should  b«  in  th«  negative, 
can  you  advise  us  what  standards  of  remodelln^  should  guide  the 
Conmi salon?  K'^eanln,:  by  this,  would  the  rercodeling  have  to  be  to  a 
substantial  extent? 

"As  the  owners  ol  this  building  are  confronted  with  the  necessity 
of  providing:  for  a  certain  ice  hockey  season  which  is  to  open  at  no 
distant  date,  they  as  well  as  we  would  appreciate  your  early  atten- 
tion." 


Subsequently  to  the  receipt  of  the  foregoing,  further 
information  was  received  by  this  office  from  you  as  followsj 

"In  the  letter  addressed  you  under  my  signatxu'e  as  President  of  the 
Fire  Commission,  unc'.er  date  of  the  6th  lnst»,  there  was  omitted  any 
reference  to  another  section  of  the  ordinances  which  may  have  a 
bearing  upon  the  subject  matter.   If  you  will  refer  to  Article  13, 
Section  640,  the  9th  paragraph  thereof,  you  will  find  the  followingi 

•"Outside  the  fire  limits,  halls  may  be  of  frame  construc- 
tion, but  if  see  ting  over  eight  hundred  (800)  people,  the 
roof  shall  be  of  metal,  supported  on  steel  trasses  and 

steel  purllasfttrxci  steel  colu'-iius,  oarrleu  to  the  founuatlon'' . ' 
{ Under iinint  Is  aine) 

"Obviously  this  immedletely  presents  a  conflict  with  the  Ian  uage 
of  Chapter  1,  Article  10,  Section  690,  tht  2nd  paragraph  thereof, 
which  was  fully  quoted  in  the  letter  hereinabove  referred  to." 


0  P  I  N  I  0  H 

The  matters  referred  to  in  your  second  letter  have  no 
application  to  the  instant  case,  since  v;e  are  not  dealint;  with  a  hall. 
Ae  are  uealinf  with  an  ice  rink  which,  while  a  place  of  public  assem- 
blage, is  not  a  hall.   Therefore,  I  shall  conilne  ityself  to  the  matter 
oi  whether  "Alnterland  Rink"  may  be  permitted  to  operate  with  a  seating 
eapacity  of  more  t'>  an  one  thousand  people. 

It  appears  that  tiie  only  difficulty  that  exists  in  the 
instant  case  is  that  the  roof  is  not  of  reinforced  concrete  construction, 

and   therefore  violates  the  provisions  of  the  locfil  Buildin^j  Code. 

You  have  stated  that  you  have  taken  the  position  that  t  e 
representatives  of  the  i-ire  Department  cannot  lawfully  approve  the  use 
of  these  premises  as  a  place  of  public  assemblage  while  seating  more 
than  one  thousand  persons,  because  the  buildln  is  not  a  "Class  B" 
building.    in  this  connection  please  be  advised  that  ;your  position  is 
(I  loyally  soimd  subject,  however,  to  the  aiatters  hereinafter  mentioned. 
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3fou  next  ask  the  question  with  regard  to  whether  Ordinanc* 
Ho.  1577  permits  the  Flra  tepartnent  to  use  its  discretioa  In  excepting 
the  remodel ing  of  the  roof  of  the  building  in  such  manner  as  would  fall 
short  of  the  requirements  of  the  ordinances  which  describe  a  "Class  B" 
building.  My  answer  to  this  is  in  the  affir  atlve  provided,  of  course, 
that  the  discretion  given  by  ordinance  No.  1577  is  soundly  exercised 
and  the  departrent  is  fully  satisfied  that  the  public  health,  safety  and 
welfare  *ill  not  be  endangered  and  that  no  nuisance  will  be  cheated*   In 
this  connection  please  note,  however,  that  the  Fire  Departir-ent  is  not 
the  only  departinent  of  the  city  f^overnraent  concerned.   Ordinance  Wo.  1577 
refers  to  the  departments,  boards  or  officers  charged  with  the  duty  of 
issuing  a  permit  for  the  construction,  remodeling  or  repair  of  buildings 
or  structures.   It  will  be  thus  observed  that  there  are  other  departments 
of  the  city  govermnent  involved  which  must  be  satisfied  in  addition  to 
the  fire  Department. 

Since  t  is  answer  is  in  the  sffirmatlve  you  next  present 
the  question  as  to  whether  the  roof  of  the  building  may  be  accepted  without 
any  resnodelln^:,   I  shall  now  undertake  to  answer  this  question. 

Ordinance  No,  1577  was  enacted  by  the  Board  of  Supervisors 
for  the  express  purpose  of  ;:>er?iitting  the  waiver  of  certain  building 
regulations  as  to  kind,  quality  and  quantity  of  materials  which  must  be 
used  in  the  construction  of  buildings  in  the  city  and  county  as  a  result 
of  an  acute  shortaE,e  of  certain  materials,  such  as  reinlorclng  steel, 
provided  that  It  is  sale  to  do  so. 

Tills  ordinance  reads  as  follows: 

"Section  1.  Whenever  any  buildln,  or  structure  in  the  City  and 
County  of  San  Francisco  is  being,  or  is  about  to  be  constructed, 
remodeled  or  repaired  and  certain  materials  are  provided  by  the 
building  laws  and  re,ivuletions  cf  the  said  City  and  County  to  be 
used  In  the  construction,  remodeling  or  repair  of  said  building 
or  structure,  and  by  reason  of  the  rules,  re  ulations  or  orders 
of  the  Wer  Production  Board  of  the  United  States,  or  of  any 
other  agency  of  the  United  States,  it  is  impossible  to  obtain  or 
u  se  the  materials  of  the  kind  and  quality  or  in  the  quantity, 
or  of  the  desip^  provided  for  by  said  bulldln  laws  and  regula- 
tions for  the  constn  ctlon,  remodeling  or  repair  ol  said  building 
or  structure,  the  depprtment,  boai-d  or  officer,  or  departments, 
boards  or  officers,  charced  witli  the  dui^y  of  iasul:i;  a  /ennlt  for 
the  construction,  re  modeling  or  re  ?eir  of  aaJd  bull  din;:  or 
structure,  may  perrli  the  substitution  of  other  materials,'  both  In 
quantity  ani-'  kind,or  different  in  design,  to  be  used  in  the  con- 
struction, remodelin  ,  or  repair  ol  ssid  building;  provided  the 
use  of  sftid  other  materials,  or  the  change  In  deslfjn  thereof,  will 
not.  In  the  opinion  of  the  department,  board  or  officer  concerned, 
result  In  unsafe  or  insanitary  construction,  or  create  a  nuisance 
or  endanger  the  public  health, anfety  or  welfare. 
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"Section  2,  The  substLtution  of  materials,  either  as  to  kind  or 
quantity,  or  change  of  design  thereof,  for  those  required  by  the 
building  Isws  end   re^^tulations  shall  be  aporoved  by  the  head  of 
each  department^  the  approval  of  which  is  necessary  for  the  orig- 
inal granting  of  any  permit  for  the  construction,  reimodeling  or 
repair  of  the  building  or  structure  to  be  constructed,  refflodeled 
or  repaired,  save  and  except  the  same  need  not  be  approved  by  the 
City  Planning  Commission, 

"Section  5«   No  change  or  substitution  of  materials  in  kind,  qual- 
ity  or  quantity,  nor  in  the  design  thereof,  shell  be  allowed  unless 
the  said  proposed  change  or  substitution  appears  from  the  plans  and 
speciiications  lor  the  building  or  structure  to  be  construc^tec,  re- 
modeled or  repaired  and  said  plans  and  specifications  are  approved 
by  the  oroper  officer,  board  or  department;   provided  that  if  It 
is  necessary  to  make  said  cUan  e  or  substitution  after  said  plans 
and  specifications  are  ariproved,  the  application  for  said  change 
or  substitution  shall  be  applied  for  in  writing  by  the  person 
desiring  the  same  and  shall  not  be  effective  tmtil  approved  by  the 
proper  officer,  board  or  departt^sent. 

"Section  4,   This  ordinance  shall  remain  effective  durin-;  the 

continuation  of  the  existing,  war  between  the  United  States  of 

America  and  Germany,  and/or  Italy  and/or  Japan,  unless  the  same  is 
sooner  repealed, 

"Section  b.  This  ordinance  is  hereby  made  a  oart  of  the  San 
Francisco  Municipal  Code  and  shall  be  designated  and  hereafter  re- 
ferred to  as  Section  900,  Article  4,  Part  1  of  said  San  Francisco 
Kvinicipal  Code,  and  shall  be  applicable  to  the  Department  of  Public 
Works,  the  Department  of  Electricity,  the  i^epartment  of  Public 
Health,  and  the  Fire  Department. 

"Section  6,  This  ordinance  is  passed  as  an  emer^iency  rceasure,  and 
the  Board  of  Supervisors  does  by  the  vote  of  which  this  oi'dinence 
is  passed  declare  that  an  actual  emergency  exists  which  necessitates 
this  ordinance  beeomin;-  effective  forthwith,  the  nature  of  said 
emergency  being  that  the  same  is  necessary  for  the  uninterrupted 
operation  of  the  Department  of  Public  Works,  the  Department  of 
Electricity,  the  Department  of  Public  Health,  and  the  Fire  Department." 

You  will  no?e  that  the  ordinance  was  passed  as  an  emer- 
Bicy  measure  to  ive  relief  during  this  war  period.   The  difficulty 
th  wnieh  we  are  faced  in  the  instant  case,  is  that  the  ordinance 
Ippears  to  provide  for  the  waiver  of  certain  building  re^^nilations  cover- 
In-;  buildings  about  to  be  remodeled,  but  makes  no  mention  oi  buildings 
ilready  constructed.   Here  we  have  a  building  already  constructed  and. 
ipparently  constructed  in  such  manner  that  it  does  not  comply  with  the 
Per'uirements  of  a  class  "B"  building,  3  or  the  reason  that  the  roof  was 
^ot  constructs a  from  the  proper  materials. 
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Th»re  is  no  doubt  about  the  fact  that  if  an  appll cation 
were  made  at  this  time  to  remodel  the  roof  of  "Winterland  Rink",  the 
departments,  boards  or  officers,  including:  the  fire  department,  charged 
v.ith  the  duty  of  issuing  permits  would  be  in  a  position  to  use  their 
sound  discretion  with  regard  to  whether  a  construction  permit  should  be 
grantea.  This,  of  course,  is  so,  solely  and  only,  because  of  the 
provisions  of  Ordinance  No.  1577,   nie  are,  therefore,  coalronted  with 
the  question  of  whether  it  would  be  necessary  to  remove  the  present 
roof,  in  oruer  to  replace  it  *ith  simllsr  materials  so  as  to  Invoke  the 
retTtedlal  and  emergency  provisions  of  Ordinance  No.  1577, 

Obviously,  it  would  be  quite  foolish  to  compel  the 
owners  of  "Winter land  Rink"  to  remove  and  reconstruct  the  roof  and  to 
replace  it  with  exactly  similar  materials.   Under  the  circumstances  it 
appears  to  me  thst  Section  3532  of  the  Civil  Code  of  California  applies. 
This  section  states  that  the  law  neither  does  nor  requires  idle  acts. 
It  would  certainly  be  an  idle  act  to  compel  the  reicoval  and  reoonstructioa 
of  the  roof  of  a  building  for  the  ourpose  of  replacing  It  with  an 
exactly  similar  roof. 

In  interpreting  Section  3552  the  District  Court  of  Appeal 
used  the  following  language  la  the  case  of  GRAY  v,  LxTTLE,  97  Cal,  App, 
44S,  at  451: 

"It  is  apparent  from  the  evidence  and  the  findings  of  the 
court  that  even  if  such  relief  were  granted  to  appellant,  it 
would  be  a  mere  idle  act  for  the  reason  that  the  lien  which 
the  law  gives  the  respondent,  as  hereinbefore  set  forth, 
would  consume  the  interest  of  said  Brown  in  the  assets  of 
said  partnership,  and  there  would  be  nothing  left  to  turn 
over  to  appellant.   The  law  neither  does  nor  requires  idle 
acts,    (Section  5532,  Civ.  Code.)" 

In  HERI^AN  v,  HECT,  116  Cal,  55?  at  568,  the  court  said: 

"The  law  looks  at  the  substance  of  the  transaction  in  deter- 
mining, its  character,  ajid  does  not  require  the  doln|.  of  vain 
thin;;s.  In  Hamilton  v.  Starkweather,  28  Conn,  138,  it  was 
held  thst  money  oaid  to  B  at  the  request  of  A  end  upon  A's 
promise  to  pay  it,  is  money  lent  to  A,  and  can  be  recovered 
under  a  count  in  genersl  assxuapsit  lor  money  lent.  The  Court 
said:  »The  plaintiff  having  paid  the  money  as  requested,  we 
think  it  was  in  substance  a  loan.  And  whether  it  lalht  also 
have  been  treated  as  money  paid  is  of  no  importance.   There  is 
no  principle  thst  requires  a  manual  transfer  of  money  into 
the  borrower's  hands  In  order  to  constitute  a  loan.  Th« 
question  is  not  so  much  what  was  the  form  of  the  transaction 
as  what  was  the  substance  of  it," 

In  view  of  all  of  the  foregoing,  it  appears  to  me  that 

if  an  application  were  • ade  by  the  owners  of  "Wlnterlend  Rink"  to  the 
departments,  boards  or  officers  charged  with  the  duty  of  issuing 
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«  per.vlt  for  the  remodeling  of  the  roof  of  the  buildlnf.»  ar^d  such 
departments,  boftrda  and  ofllcera,  in  their  sound  discretion,  with 
nil  safety  factors  in  miud,   ranted  the  pennit  pursuant  to  the 
provisions  of  Ordinance  So.  1577,  it  would  be  the  duty  of  the  Fire 
De vartment  to  permit  the  building  to  be  occupied  by  more  than  one 
thousand  persons*   Of  course,  if  an  application  were  made  to  the 
departments,  boards  and  officers  charged  with  the  duty  of  issuliag 
a  pern-lit  for  the  reasodelln.  of  the  roof  of  the  building  and  such 
departments,  boards  and/or  officers  determined  that  the  building 
was  dangerous  or  unsafe,  no  permit  to  use  the  building  for  more  than 
one  thousand  persons  could  be  ^ranted* 


Respectfully  submitted. 


jnnr  J.  Q»Tr. 
CITY  ATTORKEY 


To:  Board  of  Fire  Coramlss loners. 


L 
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November  15,  1944 

'-^UBJSCFt     Hcnt  Ceilirig  Legislation  •  Lc;f,ality  Cf 

Gontlemeni 

I  have  yovir  request  for  an  opinion  rf^gar^itj^  tho  legality  of 
legislation  providing  for  a  CQiling  upon  rents  in  San  franc! sco  during 
the  wer  and  post-wnr  periods.      ;\tta,ched  to  your  letter  is  a  copy  of  a 
letter  indicating,  that  the   subject  is  not  intended  to  include  business 
rentals,  but  ia  confin<5d  to  rentals  for  dvmlling  purposes.     T^efersncQ  is 
Bade  in  the   attached  letter  to  an  ordlnanee  of  Hew  York  City  enacted  at 
the  tlrae  of  the  last  war,  apparently  authorizing  a  rise  of  10,'  in  rentals. 

t  fat  time,   there  was  no  general  legislation  occupyinf,  the  field,  the 
eraerrency  boin/^  net  independently  in  sevfjral  looeJLlties  by  varying  legis- 
lation of  rather  a  pioneering  or  expsrljRent.<il  chnrncter. 

^t  thw  present  tl/iic,   national  legislation  of  broad  scope  occupies 
the  field  quite  fully.     The  r:;niergGney  Price -Control  Act  of  1948,  enacted 
by  the  United  atates  OoJi/i^ross  on  ^'anuary  30,  194?.,  50  U.   3.  0.  .&ppx. , 
(Supp.  II)   states,  5^on«-'  its  purposes,  in  iiec.   901   (a)   as  follows: 

"(This    'ct)   is  hereby  declared  to  be  in  the  interest 
of  natioricti  dof cnse  aBd  security  and  nsoess^jry  to 
Wie  effective  prosecution  of  the  present  war,   fmd  the 
purposes  of  this  Act  are,  to  stabilise  prices  and  to 
prevent  specula  tier.,  um'^arr?'mted ,   .  .nd  abnormal  In"  "" 
croascs  in  prices  "unclrcntj;  ^o  ellainaie  and  prevent 
prof  iteori rig  .    .   . ;  to  prevent  a  poet  eraorf^ency  col- 
lapae  of  values ;**  etc. 

Broad  provisions  are  inade  to  iriplcincnt  these  p^irposes  and 
thoy  have  been  carried  into  effect  by  elaborate  enforcenent  organlaa- 
tion  throutiiout  the  country,  established  aspcci^jiliy  in  larce  war  pro- 
duction arees,   such  as  Oen  Franc  is  go. 

Thi«  Act  is  supplemented  by  tlte  ottiblilization  ACt  of  1942, 
which  hns  also  been  broadly  implertented  and  enforced.     Together,   the 
Acta  provide  a  broad  lep,al  profpraa  for  cor-trol  and  stabilisation  of 
prices,  rents,  ^a^ms  and  salaries.     Earlier  this  year  extensive  Con- 
gressional hearings  were  held  on  th»  ads:u?«ey  of  the  provisions  of 
these  Inwa,   to     -eet  the  emerRencies  in  their  fields.     They  were  amend-' 
ed  in  numv^rous  p«jrticulars  «nd  continued  in  effect  until  ^'un©  30,  1945, 
with  R  provision  for  earlier  tornination  by  proclamation  in  the  event 
of  eerlier  termination  of  the  emergency,     nftcr  hearings  last  spring, 
the  donate  Committee  on  Banking  and  C\trroney  reported  E-ay  SO,  1044, 


s. 


in  pert,  as  follows: 


"The  coraisittoe  ia  of  the  opinion  thf^t  the 
stabilization  program  will  probably  need  to 
be  continiieti  for  soiv.e  time  after  tlie  te3:ialn8- 
tion  of  hostilitisa  In  tlie  present  war,      ■■Ml© 
aoono  can  tell  now  Uov/  long  thia  tirae- should 
be.  It  laesy  be   said,  spef^iing  generally,  that  It 
w^ll  be  until  the  _ supply  of  civilian  f^ooas^'aiST* 

anco 


1  be  until  the  supply  of  civilian  f^ooais^  aiST* 
"yjcen  r  ,et3  to  be  Iri  suba'^aiitis^lly  norraaJL  bal-« 
o   ■.vita  dcr-iand," 


In.  other  v/ords,   the  intontion  seeras  clear  to  combat  the 
ea»rf,ency  by  national  le^^islattoa  aa  long  as  the  e??!erf:-ency  exists, 

C  P  I,  I?  I  c  ^ 

Rent  celling  le^-islation  by  Sac  Fraaalsoo  canrtot  be 
found  valid  unless   (1)   specific  authority  for  it  Is  contalniBd  in 
our  ehartor,    (2)   it  is  a  ^rninicipei  nffair,  or   (2)   it  is  autJiorisied 
by  n  general  Ifiw  of  the  State, 

tvhyto  V.  Gity  of  yacraaento,   65  C.   a,  5S4,  54G, 

1,     An  examination  of  the  charter  shows  that  it  contains  ao 
spccifio  authority  for  such  legiulation.     It  cnnnot,   therefore,  b© 
supported  on  that  basis. 

S*       Hont  control  is  not,  in  ray  opinion,   a  municipRl  af- 
fair. 

It  is  true   thnt  durisng  the  present  i?ar  years  tJ^rc  has 
cosie  a  sudden  great  Influx  of  population  to  San  Franelaeo,  attended 
by  legal  lirdtations  on  ho\iain{i  oxpansioni     Orltloal  dislocation 
of  population  exists  r>ot  only  in  our  city,   but  through  our  ontlre 
nation,     'Vhatever  the  legal  situation  mi^rht  be  if  the  cause  and  con- 
dition were  local,   the  fact  is  that  the  cause  is   a  national  ona, 
wer,  and   tiio   condition  is  a  national  one,  '.fith  difforoncos  and 
sirailaritiea  in  various  parts  of  the   nstioa. 

Many  examples  mit-ht  be  given  of  subjects,  seealrKgly  local, 
which  have  been  held  not   to  be  fiunteipal  affairs.     A  few  exaoaples 
will  servo  to  llluctrate.      The  r-::pulati6n  of  street  traffic  hae  beoh 
held  not  a  municlpsl  affair,     Lossman  ▼•  Gity  of  .-»toci:ton,  81  G,/..D, 
470,   44  ?,    {2d)   S97j     F>x  Parte  Daniels,  18S  Oal.   636. 

In  Klohol  V,  Koster,  157  Gal,  416,   it  was  pointed  out  that 
tho  adult  probation  ©ystem  eoncernod  the  whole  State,  and  was,  there- 


s. 


fore,  ft  matter  of  state  polioy  tmd  not  a  munlclpsl  affair.     The 
duty  to  relieve  tHe  lndllf;ent,   osta'blished'by  state  statute,   la 
ijold  in  San  Francisco  V,  Colliiia,  ElS  Csl»  137,  to  be  a  mattor  of 
atat©\vide  intoroat. 

In  my  opinion,  the  subject  of  rent  control  is  clearly  aot 

a  raunicipKl  affair,  and  lopislotion  oa  that  subject  by  the  I^ard  of 
Supsrviflors  cstiinot  be  le^aiiy  upheld  on  that  basis  as  its  exclusive 
provl'ipe  imdsr  "hoK^e  rul©**» 

3,     Tlasre  la  no  general  law  of  Gailforrdp.  specifically 
authorlzisjc  San  Francisco  to   rnms  rant  control  le;-;xslfstioiu     ^jtiy 
.'lutiiority  for  auch  Ic-jgislation  must  bo  based  on  the  general  e.T&nt 
of  police  povyer  found  in  Article    -CI,  Section  11  of  the  Stato  Gon- 
atitutioii.     It  nmnt  ha  buseu  on  a  findlKg  of  a  groat  eiaere.ency  af- 
fsctlnf=;  the  public  welfare  and  demanding  its  use.     I   om  of  tlio 
opinion  that  thera  is   no  GMcr&oney  demandiiif-  such,  lez-ialntion  by 
S^cn.  Fr'sr.'Cisco.     On  the  contrary,   the  occupation  of  probably  ttie  en- 
ti  r';i  useful  field  by  tho  federal  laws  i;ientloned  would  not  only  render 
most  Ice? 1  lawp   oonoelved  on  the  aubject  void  as  in  conflict  there- 
v?ith,   but  the  vary  operfttion  of  these  la%^s  prevents  tjiR  e}?ie!rr,sncy 
wfj,ch  alone  cobld  f,lv©  legal  basis  for  local  rent  control  by  ceilings 
or  ot!-#rwi38.     'i'hiio  «riy  such  oiiorrre-ncy  and  necogt'.ity  for  legielation 
based  thereon  is  priia®rily  for  the';:iUpervisors  to  dctcrM^ie,  ultiniate- 
ly  ths  courts  :mst  flvid  sorce  rc«soJiabie  basis  for  tho  detemtliiation 
or  tbe  law  will  be  declarod  vold» 

At  tlie  tlas  of  the  forjsisr  'smr,   it  is  true  that  "Under  the 
police  pov/er  rent  laws  have  boon  sustained,  btit  mj  ■rSionts^ 

only,  to  >;iegt  a  .^reat  araer/;Tenoy  due  to  tJie  dlsastro'u„   „ ..„  ^.    a   ^ 

'Vorla  '7(iv»^    ?ic'-:uillln,' limicipjil  Oorporatiotis,  Vol.  5  UQr»i'»  83; 
Block  V.   Hlrseh,  §56  U,  3.   1K4;  Levy  Leasing  Co.,  v,   oiarr-l,  ^56  It. 

In  this  rmr,  ho^vovGr,'wo  have  an.  enorr^ency  Ta©t  not  by  isolated , 
rule   of  thiBsb  ront  coxitrol  laws,   but  by  a  broad  progrs-jm  of  national 
leflalatton,     This  legislation  lias  been  declared  valid  under  powers 
which  are^  a.nK)ng  the  broadest  possessed  by  our  Ratloriai  govermiont, 
the  vmr  powers.    "See  slso:     Hlf-hland  v.   Husaoll  Car  Od#,  279  U.  3. 
25S{     I!».riilton  v.  Fsntuoky  Distilleries  Go.,   251  U.   S.  146.     Th©  t^b^t 
poivcrs  have  been  likened  to  the  police  povvor  of  a  state   "r«ils©d  to 
thr-hldiest  defi^re©".     Public  G-rvlcs  Com.  v.   N.Y.C.   Ry.  Co.,  S30  ll.Y. 
149,  152. 

In  upholding  the  Jnerrioncy  Trice  Control  /ot,  the  court,  la 
Taylor  v.  Brown,  137  Fed.  {PA)  654,  stressed  the  brsadth  of  Gongrsss* 
war  pov/ers,   rocessary  frora  their  very  nntui^e,  and  stated: 

"Tho  pov/er  to  fix  maxlxft^:^  rents  for  housing  ac- 

C03%i6a"'i  ti  oris  Ts  "vTrtTTni,  the  warpowersjsonf^^e^ 
ifflon"  Ton£(ress  by  tHe""'5ohstf^uHon. "' 


4. 


In  joy  opinion,  tlie   spoclfio  legislation  inquired  about, 
rent  ceiling  legislation,  would  be  void  axcopt  v/itJiin  certain  mir- 
row  Units,  because  la  corsfllet  with  Vfxlld  listional  loeislatlon 
on  the  subject,  and  would  be  entirely  void,  bocauss  tW  effect  of 
this  lef'ilslRtion  is  to  prevent  the  very  ■  ncy  "wBich  alone  'woul4 

give  our  city  authoilty  to  legislate  on  'bjeet. 


The  nsrrcw  limits ' referred ' to  arc  found  in' t)m   . 

.:.i-:Xt^xv6y 

r^ric©  Control  ACt,  50  tJ.   C;,  C.   Appx.    (supp.  II)   3ec,   902 

(b)   as 

f  ollows : 

*»  Tienever  la  th«  judftracnt  of  the  iiteinistrator 
sueli  action  Is  nooessary  or  proi^er  in  ordor  to 
effectimts  the  pxirposes  of  this  p.  ct,  h&  shall 
Isstte  a  declaration  sotting  tatth  th'.^.  necessity 
for,  and  reconsaendatlons  with,  reference  to,  the 
stabilization  or  rodwotion  of  rants  for  any 
dofcnsfi-ares  housing  aceoraaodatlons  v/ithln  a 
particular  defense-rental  area.     If  within  sixty 
days  After  the  issuance  of  any  such  recoptnendn- 
tions  rents  for  f\ny  such  sceornmodations  vvlthln 
such  defenso-risntal  area  have  not  in  ths   judg- 
ment of  the     cbsinistrator  been  stabilized  or 
reduced  by  ^Jtate  or  loc?il  rc;-^ulatlon,  or  otherwise, 
in  accor<iance"  vvi'tli  the  reooimendationis,   the  Admin- 
istrator aay  by  rep^ulntion  or  order  establish  stich 
maxiiaum  rent  or  msxirataa  rents  for  such  accoKsaoda- 
tiona  OS  in  his   Judf-ment  %'dll  be  {r,Gncrally  fair 
and  equltablo  and  will  effeottie.te  tJie  purposes  of 
this  Act.** 

If  the  state   or  v:»an  Francisco  had,  at  the  tiiae   of  ths  en- 
aefcncnt  of  the  imerconey  Frlc«  Gontrol  Act,  regulations  in  offect  to 
atabllisie  or  rcducG  rents,  perhaps  this  national  let-lslation  unior 
the-  \var  powers  of  Oon(;ress  v«>iild  not  Invalidato  th^a,  except  as  to 
any  conflict,  but  It  would  make  thea  subject  to  the  judcp^sat  of  the 
j^jaMrdstrator,   in  accordance  v/ith  the   Act. 

Sine©  San  Francisco  has  no  sueh  law, end  the  federal  law 
already  in  effect  and  In  full  operation  covers  the  subject  so  fully, 
it  is  impossible  to  conclude  that  the  narrow  limits  for  local 
action  iTrdlcated  by  the  fedor;il  lew  leave  any  part  of  the   rield 
of  rent  control  uncovered.     Tho  effect  of  the  net  Is  to  destroy  all 
b&sis  for  a  cl£d.ra  of  essiergenoy  deaanding  local  ront  control  legis- 
lation. 


5. 


It  is,  therefore,  my  opinion  that  legislation  by  Saa 
Francisco  establishing  rent  csilltigs  is  not  specifically  authori- 
zed ^y  Ita  charter,  is  not  a  mimiGipsl  afr&ir.   Is  not  authorized 
by  eny  specific  cprarit  of  power  by  the  State  and,  uruier  present 
eonditioua,  is  most  assuredly  not  authorized  by  any  penersl  X&tzis- 
lation.     You  ars  accordlrigly  advised  that  svieh  legislation  can- 
not be  ©nscte<l  legally  at  this  tine, 

Hespectfully  subsaitted. 


CTTT  AT?CH?aSY. 


TCs     Judiciary  Corsaiitte© 
Board  of  Supervisors. 
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November  17,   1944 


SUBJECtI        payment  of  M'^dlcal   and  Hospital   Bills   Incurred 
for  ijiaoriiency  Cere  of  tVards  of  the  «^uvenil0  Court 
in  Private  Institutions. 


Gentlemen; 


Th-is  will  acknowledoe  your  request  for  an  opinion, 
in  which  you  ask  whether  the  City  and  County  of  San  Francisco 
may  pay  several  bills  totaling  i  754.29  for  sjedical  care  and 
hogpitelisation  furnished  by  private  physicians  an<3i  hospitals 
outside  San  Francisco  to  wards  of  the  San  Francisco  Juvenile 
Court,  These  bills  were  incurred  in  carin,:  for  three  of  these 
wards.   Two  of  tiiese  wards  were  in  foster  hoiaae  In  counties 
havin.;  county  hospitals  at  the  tl^e  the  emerfrinoy  medical 
services  were  required,  while  the  third  was  in  a  foster  home 
in  l&arln  Coxinty,  which  ixas  no  county  hospital*  In   the  latter 
case  the  ward  was  taken  to  hoss  General  hospital,  which  is 
usually  employed  by  .Mfarin  County  in  cases  of  county  respons- 
ibility.  In  respect  to  the  payment  of  these  bills  you  ask 
the  following  questions: 

"(1)  On  the  premise  that  these  were  emergencies  ?.s  con- 
templated in  Section  1527  of  the  V,  elf  are  and  Institutions 
Code,  can  payment  be  made  direct  to  the  private  physicians 
end  hospitals  enumerated  iiiasmuch  as  the  Section  provides 
that  'the  countj  to  which  such  cixilc  has  removed  shall 
provide  necessary  medical  or  hospital  cere  or  both  ,  .  ♦ 
♦l*he  costs  of  such  care  shall  be  a  proper  charge  upon  the 
county  froa  which  the  child  has  removed, » 

"(2)  or  may  such  payment  be  aiade  instead  to  the  Children's 
Atjency, 

"(3)   In  either  case  is  the  amount  to  be  paid  determinable 
by  the  amount  of  the  bills  rendered  or  on  a  basis  of 
patient  day  cost  for  the  respective  county  hospitals,  or 
some  other  equitable  basis? 

This  office  has  been  advised  by  the  Children's  Af.'iency 
of  San  F'rancisco  that  none  of  the  children  receiving;  medical 
care  in  these  three  cases  was  reoeivln.^  aid  under  the  Aid  to 
lioedy  Children  Act. 


2. 


OPINION 


Tho  Children's  Aid  Society  of  Sen  Frenclsco  has 
advised  thet  none  of  the  children  who  rocaived  tho  medical 
car©  roforred  to  above  ^as  receiving  aid  und©r  the  Aid  to 
Keedy  Clnildren  Act  ( Vvolfsr©  and  Institutions  Code,  Section 
1500-1580),  Section  1527  of  the  ^^/elfare  and  Institutions 
Code,  which  you  /^fer  to  in  yo\ir  letter,  deals  with  medical 
and  hospital  care  for  children  receiving  aid  under  tho  Aid 
to  Needy  Children  Act  who  have  been  removed  from  the  county 
of  their  residence*  This  Section  therefore  would  have  no 
application  to  any  of  the  cases  s^ntionod  in  yoxir  letter. 

The  ti^iree  ohildx>en  who  received  medical  e&re  were 
warto  of  tlie  Juveniis  court.  Section  860  of  the  welfare  and 
Institutions  Code,  which  deals  with  the  support  and  irsainten- 
ence  of  v&j&s   of  the  Juvenile  court,  provides t 

"If  it  is  necessary  that  provision  be  made  for  the 
expense  of  support  and  maintenance  of  a  ward  of  the 
juvenile  court  or  of  a  rainor  person  conceminf;  whom 
a  petition  has  been  filod  in  accordance  with  the 
provisions  of  fiecfcions  721  and  7Si2  of  t  is  code,  the 
order  providin ;  for  the  care  and  custody  of  sitch 
ward  or  person  shall  direct  that  tho  whole  expense 
of  support  &nd  r^inte nance  of  such  ward  or  person, 
up  to  tho  amo\mt  of  twenty  dollars  (f20)  per  month 
be  paid  from  tsie  county  treasury,  end  may  direct 
that  an  amount  up  to  any  jnexiaun  amoxmt  per   month 
eatablistied  by  the  board  of  supervisor's  of  the  county 
be  so  paid*  'l*h©  board  of  supervisors  of  each  county 
is  hereby  authorized  to  establish,  either  ijenerally 
or  for  individual  wards  or  accordins  to  classes  or 
nroupa  of  wards,  a  maximum  amount  which  tha   court 
may  order  the  couinty  to  pay  for  t-uch  support  and 
maintenance.  All  orders  made  pursuant  to  the  provis- 
ions of  ti  is  section  shall  state  the  amounts  to  be 
so  paid  from  the  coiinty  treasury,  and  such  amounts 
shall  constitute  legal  charges  against  the  county," 

Section  871  of  the  ^<elfaro  and  Institutions  Code 
provides  J 

"As  used  in  tills  article  'expense  for  support  and 
maintenance*  includes  tho  reasonable  value  of  any 
medical  services  furnished  to  the  ward  at  the  county 
hospital  or  at  any  other  county  Institution,  and  tne 
reasonable  value  of  the  ward's  support  at  any  place 
of  detention  established  pursuant  to  the  provisions 
of  Article  5  of  this  ciiapter," 
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Section  871  is  the  only  provision  deallni:^  with  the 
payment  of  necessary  loodlcal  sdrvicos  for  a  ward  of  the 
juvenile  court  and  is  expressly  limited  to  medical  services 
fuinished  to  the  ward  at  the  county  hospital  or  at  any  other 
comity  institution. 

I  am  ti.orefore  of  the  opinion  tiiat  no  payment  nay 
be  made  for  the  medical  services  rendered  to  the  t«o  children 
who  i»ere  not  cared  for  in  county  institutions,  as  the  coat 
incurred  would  not  be  an  expense  for  support  end  ^aaintcnance, 
under  Section  371  of  the  xelfare  and  Irstltutlona  Code,  and 
therefore  the  juvenile  court,  under  Section  860  of  the 
welfare  and  Inati tut lone  Code  could  not  make  an  order  for  the 
payment  of  j;uch  expenses. 

However,  as  to  the  child  who  was  oared  for  at  the 
Rosa  General  Hospital,  which  is  usually  employed  by  Karln 
County  In  oases  of  county  resporisibility,  the  situation  may 
possibly  be  different.  li'  the  clilld  had  been  admitted  to 
Moss  General  Hospital  ©s[  a  county  patient  on  the  same  basis 
as  patients  for  whoa  the  County  of  Marin  is  responsible  are 
admitted  to  Ross  General  hospital,  the  Juvenile  Court  wuuld 
be  authoriaod  under  section  860  of  tlie  -.Qlfare  and  Institu- 
tions Code  to  moke  an  order  for  the  payment  of  isedlcal  ser- 
vices furnished  to  the  ward.  Such  payment  could  be  Eiade  as 
a  reimbursement  to  the  Co\mty  of  harin,  if  said  county  had 
already  paid  the  billj  to  the  Ross  General  Hospital,  if  tii© 
bill  Iiad  not  been  paid}  or  to  the  cyJLldren'a  Agency  in  reim- 
bursement, if  t  .is  aj,sncy  had  already  paid  the 'bill.  The 
ajaoTint  fixed  by  the  Board  of  Supervisors  as  the  maxlBiuja 
amount  generally  for  wards  wroxild  be  the  triaxiraum  amount  which 
the  Juvenile  Court  could  order  paid  in  such  case,  unless  tii© 
Board  of  Supervisors  had  established  a  r^iaxiunajn  amount  fcr 
this  individual  ward.  However,  if  the  child  in  tliis  case 
had  been  treated  at  the  Ross  General  l;ospltal  as  n  private 
patient,  rather  then  as  a  county  patient,  the  case  would  be 
exactly  the  same  as  the  othom  discussed  abovo,  and  tlie  raed- 
ical  services  furnished  the  ward  would  not  be  "an  expense  for 
support  and  maintenanoe"  under  section  371  of  the  elfare  and 
institutions  Code,  and,  therefore,  the  Juvenile  Court  would 
not  be  authorised  under  section  360  to  make  an  order  for  the 
payment  of  eald  bills. 


Respectfully  submitted, 

TOf    Chief  Administrative  officer 
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Hovoiaber  8B,  1D44 


StJBJSGT:      Codification  of  Ordlnenees  and  Resolutions. 


Dear  Slri 

I  have  your  request  for  advice  as  to  th©  correct  legal 
procedure  to  follotv  In  codifying  in  the  3aa  Francisco  I'linlclpal  Gode 
pertinent  ordinances  and  ro solutions,  enacted  without  codification 
provisions.  You  refer  to  Section  £1  of  the  onactirje  ordinance  of  tliia 
Oode,  which  reads  aa  follows: 

**All  pertinent  rtisolutioas  and  ordii^anoos 
heretof oro  or  hereafter  enacted  v/hich  should 
be  included  in  the  San  Francisco  Municipal 
Code  shall  be  prox)Grly  codified  aM  inserted 
in  aaid  Code," 

You  inquire  specifically  as  to  whether  it  Is  proper 
procedure  for  you,  as  Glerk  of  the  Board  of  Supervisors,  to  carry 
out  this  Tsrovision  or  whether  it  must  be  done  by  ACt  of  the  Board 
itself. 

OPINIO!! 


The  RCt  of  codification  Is,  In  my  opinion,  leeislative 
in  character  aM  one  which  muat,  therefore,  be  perforned  by  the  Board 
of  aupcrvisors.     This  is  true  v^other  the  Code  is  one  which  repeals 
€ill  prior  ordinances,   as  referred  to  in  the  first  paragraph  of  Section 
IS  of  the  Chnrter,  or  ono  v?hich,  liloi  ours  imd  as  indicated  in  .-ectidn 
17  of  the  aharter,  merely  arrancea  or  rearrant^ea  cxiatinc  ordinances. 
It  is  true  whether  it  pertains  to  the  making  of  a  corrtpleto  Oode  or  to 
the   addition  of  ordinances  to  It,  their  elim5.natlan  there frojn  or  re- 
arraniTcmcnl 
of  the 

TurTi        , 

ordinance  for  piirposes  of  enforcement  or  other^^lae  and  of  proof  of  it 
priaa  facie  in"  the  courts.  It  is,  therefore,  not  proper  for  the  Boaxd 
of  Supervisors  to  delegate  the  duty. 

Section  ?1  is.  In  ay  opinion,  a  stntemont  of  policy 
that  the  Code  be  Icept  up  to  date,  rather  then  a  specif icatioa  of  pro- 
cedure for  doing  so. 


In  its  reforencs  to  **perti nenf  resolutions  and 
ordinoncos,  It  raust  be  tnl^sn  to  Biean  thfit  all  those  should  be  In- 
cluded %vhich  cone  within  the  doscription  found  in  the  preaiable  and 
first  section  of  the  ©nactin-'  ordinance,  "the  ce"'Qral»  regulatory 
end  ponal  ordinances". 

It  should  be  rtoted,  hov;ever,  that  th©  term  "resolution" 
in  Section  £1  of  the  enacting  ordinance  does  not  appear  in  the  pre- 
amble or  first  section  of  this  ordinance  nor  in  the  provisions  of  the 
Charter  roferrirc  to  codification.  Tixis   Is  doubtless  because  of  the 
injunction  in  Section  13  of  the  Charter  that  ''Svery  lec^islative  act 
shsll  be  by  ordiaano©."  The  distinction  is  pointed  out  in  Kleiber  v. 
Saa  Francisco,  18  0,  (2d)  718,  724,  as  follows s 

'^Govsrnin*?  bodies  of  cities,  counties, 
or  cities  and  counties,  perform  both 
legislotivo  an<l  cxocutivo  or  adminis- 
trative acts.  Tlie  former  is  ordin?irily 
perfo3n?ied  by  ordln^ance;  the  latter  say 
b©  don©  by  reaolutlcn. " 

A  resolution- is  such  nn  order  as  is  sxinistsrial  or 
is  en  expression  of  opinion,  whereas,  except  in  specific  instances 
required  by  law,  an  ordinance  prescribes  9.   rule  of  conduct  of  i^ovorn- 
nent.   Jlnoe  the  purpose  of  a  code  is  to  publicize  the  s-eneral  rules 
enacted  by  the  municipality  for  the  oonduot  of  the  coj^xiunity  and  its 
government,  resolution® 'should  not  be  included  In  it,  imlesa  they 
are  actually  ordinances,  both  in  content  and  ia  laothod  of  enactment. 

•rovision  for  codification  of  ordinances  which  should 
b©  included  In  tJio  Code  may  be  made  in  one  ordinance,  una   the  inclu- 
sion of  this  ordinance  in  the  book  or  books  to  bo  published,  as  stated 
in  your  letter,  is  a  sufficient  publication  of  it.  Section  17,  Charter, 
For  the  procedure  as  to  adoption  of  ordinances,  the  general  Imi   does 
not  ftpply,  the  laethod  being  governed  entirely  by  charter  and  orainanees 
not  in  conflict  with  it.  Potter  v.  City  of  Goinpton,  15  0.  a.  (2d) 

Any  book  of  ordinances  published,  unless  it  is  but 
a  reprint  of  ordinances  already  codified,  must  be  sanctioned  by 
ordinance  and   oortificd  to  jointly  by  the  Mayor,  the  Olcrk  of  the 


s. 


Board  of  Supervisdrs  and  the  City  iLttorney,  as  stated  In  oection 
17  of  the  Charter. 

T!i0  codifioation  of  ordinances  at  the  tine  of  enact- 
ment, by  a  psrac^aph.  In  the  ordinance  Itself  performlnfj.  this  function, 
is  in  line  -^ith  the  policy  of  Section  21  of  the  onactlnf,  ordinance 
of  the  Code,  If  tliat  i&   not  don®,  the  raethod  by  ordlnsncc  as  provided 
in  Section  17  of  the   Charter  must  bs  used,  in  ot^qt   to  revise  the 
Municipal  Code  in  accordance  with  your  purpose. 

Hespcctfully  submitted, 


CII^  ATTCTil^T 


TO:     David  ft,  Barry 

Clerk  of  tJ»  Board  of  Supervisors- 
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November  24,  1944* 

SUBJECT  t  In  r«  Gmrter  Provision  Providing  for 
Control  of  JUv<inil©  i  etention  Hoia©  toy 
lUa*  Departaaent  of  Public  Health. 

Boar  sirs: 

You  Imve  diroctod  my  attention  to  the  pro-^slon  found  in 
Section  61  of  the  ;imrtor  which  deals  with  the  repartiaent  of  Public 
Health, and  in  enuraerating  the  powers  of  th«  Department  of  Public 
Health  provides: 

"-»•■»«  which  simll  include  alao  thsf  raaintea- 
anee  and  opex%tlc»:i  of  thj&   institution  kooiwii  as  the 
juvenile  detention  homo,  -:>  ->  ---• 

I  understand  that  you  desire  to  be  stdvised  if  such  a  clmrter 
jsrovision  would  supersede  the  state  law. 

The  provision  for  v.  detention  hcane  is  contained  in  :;>ection 
22  of  Act  3966,  T>eering»s  f!ene3?al  l^aws,  1933  IkUtlon,  at  page  2109* 
The  section  provided t 

"It  shall  be  the  duty  of  the  legislative  body 
of  every  county,  or  city  and  county,  Iraraecliately  upon 
tMs  act  bocoQilng  eff active,  to  provide  and  thereafter 
maintain,  at  the  expense  of  such  county,  or  city  and 
county,  in  a  location  approved  by  the  judge  of  the 
juvenile  court,  a  suitable  houae  or  place  to  bo  known 
as  the  »detontion  hco'.e'  of  said  county,  or  city  and 
ooimty,  for  tho  detention  of  wards  of  th©  juvenile 
court  ^J  *  ^f." 

In  1937  the  Logislature  repealed  this  section  and  by  enact- 
ment raade  it  a  pai-t  of  the  Welfare  and  Institutions  Code  and  th©  pro- 
visions of  Section  22  are  now  formd  in  Sectiona  660,661,  662  and  663 
of  that  code. 

Section  660  provides: 

"ruty  to  provide  and  maiiitain;  resignation.   lie 
board  of  supervisors  in  every  county  shall  provide  and 
maintain,  at  tlie  expense  of  tho  coxmty,  in  a  location 
approved  by  the  judge  of  the  j  -venile  court,  a  suitable 
houso  or  place  for  the  detention  of  v/ards  of  the  juvenile 
court  and  of  persons  alleged  to  octm   under  the  provisiona 
of  section  700.  Such  houso  or  place  sliall  be  Imown  as 
the  'detention  home*  of  the  county." 


Sootlon  661  provides  briefly  that  tlm   institution  shall  not 
bo  oonnectod  with  any  ^ail  or  prison  and  j^iall  not  be  deoned  to  be 
nor  treated  as  a  penal  institution* 

Soction  662  provides t 

"Slftaag^aoat  and  control  of  hcrnie.  The  internal 
affaira  of  the  detenfci'm  home  or  branch  detention  home 
shall  be  under  the  management  and  control  of  the  pro- 
bation ccsjiiiittoe  of  the  cG^mty," 

Pr<sn  these  code  provisions  it  would  appear  that  the  state 
has  talcen  full  diaree  of  the  place  and  manner  for  the  detention  of 
wards  of  the  juvenile  co-art  and  it  is  not  a  municipal  affair,  but 
Bay  be  said  to  be  adjunct  of  the  juvenile  court  itself,  which  ia  a 
part  of  the  a^aperior  court. 

The  case  of  HICHOLL  v.  KOSTi®,  1^  Oal*  416,  deals  ^th 
the  juvenile  court  of  San  Francisco,  True,  the  important  question 
before  the  court  dealt  with  the  salary  of  an  assistant  probation 
officer,  but  the  co^irt  went  at  great  length  as  to  tlia  <5or»x«.l  ijowors 
of  tljto  court.  In  discussing  the  znatter,  on  page  419  of  the  report, 
the  court  salds 

"i'he  smin  purpose  of  the  act  is  to  provide  for  the 
care  and  custod;ji  of  <^ldren  who  riave  shown,  or  who  from 
lack  of  care  are  likely  to  develop,  crininal  tendencies, 
in  ordar  to  iiava  tno^^i  Uraiaod  to  yood  habits  and  correct 
pjrinciplea*  To  accotapllah  tliis  It   gives  additional  jtu?- 
if^dietion  and  power  to  tlie  superior  coxorts  of  tiio  state 
and  provides  the  officers  necessary  for  the  execution 
of  that  jUx^!.sdictiozi  and  povver*  It  is  an  exercise  of 
the  police  powers  of  the  state,  througJi  the  judicial 
departaiont*  it  is  a  matter  which  concerns  the  whole 
state  as  ::auch  as  any  other  extension  of  the  judicial 
systoEi.  These  i^ave  been  held  to  be  amtters  of  state 
policy  c.r^  not   »Eiunicipal  affairs'  v»ithia  the  raaaning 
of  that  tenr.  in  the  ooiiatitution,  although  the  functions 
of  the  particular  extension  of  the  systeaa  saay  bo  exer- 
cised excl-aslvely  within  incorporated  cltlea  having  a 
freeholders'  charter**  <»  '^  «  it  ia  perfectly  obviouii^ 
therefore,  that  tlie  San  Francisco  charter  does  not  con- 
trol tije  provisions  of  this  geuoral  law,  so  far  as  tii© 
law  gives  additional  jurisdiction  to  the  superior  court, 
prescribes  the  necessary  procedixre  and  provides  tiio 
raeana  of  exercising  and  enforcing  that  jurisdiction." 

I  am  not  iinisilndful  of  the  fact  that  the  Nicholl  case  has 
been  sociewhat  modified  by  later  decisions,  but  only  to  the  effect  that 
a  county  charter  can  iciake  provision  for  the  nianner  in  which  its  pro- 
1>ation  officers  shall  be  appointed. 

Seet  AfJDi2<30K  v»  IKWIS,  29  Gal.  App.  24, 

GIBSON  V.  CIVIL  3BRVICK  OCMJrI.  OP  LOS  ANGELES, 
27  Oal.  App.  396« 
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I  am,  therefore,  of  the  opinion  that  imder  the  case  of 
NICHOLL  V,  KOSTSR,   supra,  and  the  direct  provialona  in  the  .  olfare 
and  inatitutione  Oode,  it  is  the  duty  of  the  l3oard  of    >up6rviaor3 
to  provide  and    lalutain  the  detention  hoBj©  and  of  the  juvenile  pro- 
bation cosaalttee  to  inanago  and  control  its  internal  affairs. 


Rospootfully  suteiitted. 


Cl^nr  ATTORHST 


0hfla?tep  iteirision  GoHonlttee 


w^ 
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November  20,  1944 


SOBJECTt   Kon-Suit  Ro-Rated  Teaehars  —  Application  of 
"Hint)  Months  Rule" 


Dear  Sirj 


This  office  is  in  receipt  of  your  requost  for  an 
opinion  as  follows j 

"Tlais  office  is  at  the  present  time  en^^a^^ed  in 
reviewinjTi  salary  claims  of  so-called  »HOK-SUIT»  teachers. 
Claiais  of  teachers  which  were  the  subject  of  litigation, 
were  classified  by  tiae  Court  into  several  cateejorles, 
of  wi.lch  one  oatetjory  Is  referred  to  as  tte  'Sine  Konths 
iiule*. 

"Tiia  subject  inxle,  icnown  as  rule  •?»,  was  adopted 
by  the  board  of  i.ducatlon  Aa^iust  11,  1926  and  reads  as 
follows : 

"»Kot  more  than  one  year  of  credit  shall  be  given 
for  teachinj  experience  durlnc^;  one  year,  Sind  no  credit 
shall  be  ,^;iven  for  a  term  of  service  of  less  than  nine 
months  during;;  one  year.  • 

"The  Superior  Court's  opinion  and  interpretation 
of  this  rule  was  adopted  and  made  a  part  of  the  Appellate 
Court's  decision,  1  civil  lio.  11824,  (See  Appendix  to 
Respondents'  Petition  for  a  Hearing  by  the  Supretae  Court, 
Pa  ;e  39  -  49)   Tiie  Court,  in  substance,  held  that  this 
rule  was  applicable  only  in  determining^  credit  for  teach- 
in,',;  experience  of  teachers  entorlnj  the  department,  but 
did  not  apply  to  teaciiers  who,  by  reason  of  leave  of 
ahsiinc*,  tau^iht  loss  tlj&n  nine  raonths  during;  on©  y«jar. 

"It  was  held  by  the  court  that  reductions  end  de- 
ductions made  as  the  result  of  applying;;  this  rule  to 
teachers  in  the  department  were  improper,  and  ttiat  the 
teaciiers  were  entitled  to  recover  back  the  amovints  so 
deducted. 

"It  should  be  noted  thet  the  Court's  decision 
applies  only  to  those  cases  in  which  the  Board  had  niade 
a  deduction  from  teachers  salary  and  rerated  them  down- 
ward as  a  result  of  invokinij  tals  imI©  at  a  later  date. 
In  reviewing  the  'NOM-SUIT*  teachers  files  it  Is  noted 
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that  in  several  cases  the  payraaster  of  the  Board   of  i.du- 
cation  did  not  allow  the  automatic  advance  on  th«  salary 
schedule  following  toacher's  return  from  l«ave  of  absence, 
liothinf;  was  said  by  the  court  as  to  ifehether  teachers  who 
returned  from  leave  of  absence  end  did  not  I'ecelvo  the 
automatic  advance,  shoxild  l>&\e   been  aclvanced  on  the  salary 
schedule* 

"Apparently,  no  rules  G^vernin^j  leaves  of  absence 
were  then  In  existence,  as  the  Court  stated  (on  pixi:;e   45) 
♦the  Ideas  of  leaves  of  absence  or  sick  leave,  or  suspen- 
sions, are  nowhere  to  be  found.,,*  and  aijain  (on  pa^je  47) 
'no  rule  has  been  Introduced  in  evidence  bearing  upon  the 
subject  of  leaves  of  absence  or  the  consequences  thereof. • 

"However,  the  last  para£;raph  on  pa.;:e  47  and  continued 
on  pa ;:e  43,  seeas  to  imply  that,  in  the  Court's  opinion, 
the  advance  or  retardation  in  rating  following;  leave  of 
absence  7^as  entirely  &  matter  of  bargaining  between  the 
teacher  and  the  Board,  but  once  the  iioard  has  allowed  the 
increassj,  it  could  not  at  a  later  date  reduce  tie  teacher's 
rating  by  invokln^;  the  subject  rule, 

**In  determining-  the  amount  of  recovery  to  which 
teachers  may  be  entitled  and  the  ratin;;  to  wi.ioh  teachers 
may  be  restored,  it  is  conteiaplated  to  apply  the  following 
principle  to  those  teachers  whose  records  show  tiiat  they 
were  on  leave  of  absence  at  soioe  time  durin,;  the  period 
under  reviews 

"1.  If  the  teacher  was  advanced  in  rating;  follow- 
ing return  from  leave  of  absence,  and  the  Board 
rerated  the  teacher  downward  in  195S,  the 
teacher's  ratin<j;  will  be  restored. 

"2.   If  the  teacher  was  not  advanced  in  ratia:; 
follow  in,.-  return  from  leave  of  absence,  the 
rating  as  established  by  the  paymaster  and  as 
reflected  on  the  payroll  records  will  reaaln 
In  force. 

"In  order  that  detezTalnati on  of  the  toacriers'  salary 
z*atin|js  may  continue  without  delay,  your  early  opinion 
regarding;  the  contemplated  procedure  will  be  greatly 
appreciated.'* 


o. 


0  P  I  K  I  0  N 


I  have  carefully  read  your  request  for  an  opinion  In 
this  matter,   I  am  convinced  that  the  procedure  which  you  have 
outlined  in  your  request  is  entirely  correct.   In  fact,  it 
appears  to  m»   that  there  is  no  otter  alternative. 

Under  the  circumstances,  I  am  of  the  opinion  that  if 
the  teacher  were  advanced  in  rating  following  retiirn  from  leave 
of  absence,  and  the  Board  rerated  the  teacher  downward  in  1232, 
the  teaciier's  rating;  should  be  restored. 

I  ara  furtL-er  of  the  opinion  that  if  the  teaciier  were 
not  advanced  in  retina  followinj;  return  from  leave  of  absence, 
the  ratin;;  as  established  by  the  paymaster,  and  as  reflected  on 
the  payroll  records,  should  remain  in  force. 

Respectfully  submitted. 


Gin   AiTORiDEY 


TO:  The  Controller 


SVmiQl't  aase  gOX,  Glftlm  for  Dvn^^  to  aity*-<J%>i»d  l.l£tJit 

B«4aF  Sirs 

I'ha?a  -'•":-^  "-^    vsBt  f-"  •-.•  --^    -*    •      :,^?   i-<:9ort  on 
the  r.l''Ov&  imtt«r#     It     ,  that  •-.  .   ^.      -.  ^      ,    .-;,  on^  t,,  5, 

dard  la  autc^obll©  ©«i*a4  by  ons  J.   A.  Sefetata,  a  war  ^^o'ker  resldlhg 
ia  ^iehjooad  lk>u»iHg  l^irojeet.     tl^  car  w&e  liisurod  by  ?cjmer«»   Auto«o* 
bilo  Ititer-Iastxrsne®  Sxefeangc.     5S4  •  l4th  4Jtr««t,  CalcLaaili,  Cailfortiia, 

.$.jftsr  0e?i^titlirfi  l»14,  tlei»  4U9BSiig«  to  the  «tan4®rt  was 
repaired  by  raelflc  Cia»  &■  lileetilc  aiaEspany  aadi  thalr  cliarge  ©f  |-g^,7t 
w*58  pai^  fey  tJix-    ^' -r",     flte  fv'-  ■'  '"     ■      ■"'  ^1^,0?  of  th©  SHwrea^  of 

Light,  Heftt  ai;..         ur  then  «■    . .    .-.    .  , .   c  , .;   -waor,  with  «  request  feo- 
^ayaent,  tt  eopy  of  tbe  Itcsilsei  "bill  of  Paeifle  <Jas  a.  Slectrl©  flo^.n&ay, 
V  '■"         •'-■:■  ref erred  1      "  ■?  ©wn^  ■■  *      ^•-  .  ■  -        ■      .       -  {^ 

81--'-      -  -I'tuaateiy  l:.^_.ujii  a  l;„  ,-„-.i-  =  .,  -.._ ^    .^._   ,....,-\,;8  so 

tliatt  In  6^11  tloR  to  tli«  fiialr.  «liaiT^0,tfesr«  «sr«-ehoem  charj^-es  ftsr 

or  p-  ,  vr  wa«  T  "  ■■-    ^l  to  the 

BtiTsBU  of  !)«iin,, u...:jt      -..;iiie»       ^,,...  .. .n  with  t..,    -l.^^mraitc© 

oarrier.  It  «oc®pto4  ©s  offer  from  It  of  5206.39,     T  hl«  is  leas  thj^aa 
th«  full  eoM^sit  toy  tlie  above-  mxm  of  .t£i«40,     ?fe«';   r'urop-.i=  lv©^i  tJ%e 

inetif^Arice  e<HS|^«ny*s  ©feeck-aB;!  rcl«jsise  for  tliis  maount    .,      ..-•.?   olieok 
and  r^leiisa  w^b     ©ndorsei,  throii^^^ii.  th©  Bureisu's  usubI  procsUurc-  a©- 
p'^    "  =     ■   In  "haaBM  ?stiii,  fr  .3  3ta33d|?oijit  <■■"        -  debtors  aad  tJieir 


You  prsseat  ttso  ci^stlstis,   (l)  Miet&cr  the  Sttreati 
of  Del?  *  :'•        ■         ■  -■  -1  '  to  settle  i:u«h  e  bill  without  ifee 

ar^'^^-"-■   i  -,.    >,..-.    .  .,.-.iic   ;.Ul;.li-*^,„    ,-.^,i.niissioT*|   sM    ^S)   Wh«tlj&r  th© 
c?    -      '-T  iiot  peX^  aa-^  «^"bove  riotoa  arc  fair  ssM  s^ultsblo  lr»  sueh 

(1)     I  find  on  InTostisatlos  that  tho  Bureau  of 
SellHit-  -r  v«j?y  rea4ily  ad»lt8  that  It  ©rreS  in  fallir^^  to 

follow   ...  yj  ■-=.,>  tons  of  Cr4iRam>©  Ho«  S.OSSl,    i^otloa  4,  te  tho  of- 
fset that  it  ,■^.0?  atraprcKiise  claims  referred  to  it  by  a  departssnt  or 


m 


off  ic®  ■  _;^_  ■   -'oyal  ■    ^ 

office »      ...--..     ...... ..forTIV,  ...  ..   ,.....^^  ,  ^,   .  ..v.. .  ,.*.j,  v.-.  ^ -,v,.. .     V,,© 

Of  claims  hnV^r^  rrocesii«.a  t'  h  It  nfi^l  t*e  faet  ttmi  ih@  sottle- 

Ment  Is  »  f?ooa  ©3a»»     Ho  p---'  t  ^^*"+   --^n  mjit  the  tsntlre  matt-.^- 

Ei^ht  hnvQ  been  ^t^niXj  ■  \  rft.liano@  of  tlis  op*3rstor 

i5'  '   on  tti®  ■        .  .:i«tiioi-g»  K^ltef  Aci«     l:i^;rieiic« 

'k: v..    V        *-mjparja-..  v.^. .,-... ^    v„   o^-^'r^-:?^  lesr^Ss  ss8,-^it.'*   --^  ^•ofleotlon  on 
It  int.         .,  to  relieve   t^st  t'.;.„   c   ttl^ses^t  was  ;  ■■         ly  th©  bsst 
tha.t  Ci3tia  *^«s  olitai?3«i  qM  suefe  bc^tier  1*h&B  lit'-   ril^a  for  tbe 
fealanee*  It  shoald,  of  ee*^'-^''^,  !l.f^ve  coa^  t©  you  for  ^mir  4«ei»iofi 
as  to  epprovsJ.  before  aof:  uo, 

(g)     As  to  th45  eh^E-jTes  di5?pntca  b-sSr-.c:  f8«ir  aa^ 
•fiiitabli's,  they  }mT&,  of  ftoursc,  entirely  so,  if  aerrsc-tly  doa» 
i^ute4.     fl^ilS'  <iiiesti«a  m)ttl4  im'rm  cnXy  to  do  with  wltls  s^sttier^ist 
aadjf  1b  that  rv  -•-',   ^  ■  -suld  mny  th&t  It  would  fcs  greatly  prefer- 
a^ls  If  any  bill  ■,    ,-  |jsrsons  ^^•;£il.rast  %i^9ia  elfila  is  v;,,s4,e  be 

06  #.  lalaor  ana  material  basis,  wltho'at  R'fercsM^wn  of  tiss  labor 
efeen^  isto  »mh  tt^te  s«  t&oee  disputed, 

,.^^  to  tSi«  qmiiisttoa  tfketker  the    .  -9  #.re  Ic;  ::.! 

OK®»,  the   .rt'.le  of  daaimg&»  iss  fmsiid  ia  :ioctioa  u.^v.o,   .v'i'?!!  Oc-ic* 
T*i€  rul®  Is  briefly  tlio  m^«nt  ■'^d©^  will  sosmessate  tor  all  tlis 
dotrim^^nt  proximately  eaos©4  fe-y  the  wreng  4onji* 

truotion  of  t>«r»ortel  property  is  th& 

co'jt  la  -■  .,  is  money 

03^@-aiS«4  ia  replscirig  it«     Tli©  aetrlmeat 
c  *  tsy  t^*e  in.^  •--   'r  partial  destruot- 

i .        -   js^jrsosal  ly  la  th.«?  <lif ferosca 

la  ¥4ltss  iMmiimt'&Xy  before  •aaA  «ftsr  ^10 
*>    '   :  v,  -provlsls^  tl^rtt  if  repairs  can  Ijo 
r,        ,,«3d  for  a  sssalXor  «tsa,  thst  aim  !»• 
co»^»  th®  llrtlt  of  reeoTory, "     (8  0»1.  I'lar* 
814,) 

His  sraoiijat  ©f  tbs  repair  1)111  is  lisually  tM  ^«it  eisa^fur^  of  d^aitage, 
isitere  r       "rs  fully  restore  titt  article  4ai«yge4  to  itn   -        -tion  fet 
tlise  Oi    . ,-...  j-ry*     13i«  ^1.1  t-o  the  difcy  feolag  «ft©r  cosp.  •    -.  :  ^'q  bid 


i^fet&tild  ^pp&msf  %Q  as^  coia>t  to  hQ  r^nmon^hl^^  la  the  ala#«s«e  &t 

»t-  *  ■'  ■-....'    ,j^^     ;-.         -igetion  for  lo«8  ef  i^^ 

suffered  thereby. 


QTff  s.lfRtf^T, 


.  v-.,..v-  ST  of  t-tilitie»« 


#15 


5UL 


StlBJTEOSf    hvm  ^•arebous^fli  t7m%  HagoxUe  Pood  ia 
Padsa^s  or  in  Bulk  Liable  t&f  tis» 
Xnap«etloa  ?€»o  ot  #6*00  for  a  ISseup^ 
as  Pvovid94  In  Part  I XI,  Artiole  1» 
section  35  of  the  ;^m  Fnuiotsc© 
KOBicipal    odd* 

fhi»  office  i«  In  reo«ipfe  ©^  your  i^qtiest  for  an  opinioa,  s« 
f^^Llomit 


"Action  in  this  eatmi  Ma  b^ui  Held  In  abo^^aiico 
for  aevorol  year»#     Ti^ro  are  onl^  mix  tKarehoaaea  ii^ 
voXviNi*    iJ.1  of  these  ;  Ave  beeai  receiving  regular  aiinual 

inspection  by  tills  SeparfaaMit  in  tl«  past* 

*Sf«n  tho^tgti  tl^ae  «ar»l%siuses  aXle^^edly  bandPLe 
&bSi^  passaged  goods,  foodstuffs  of  tMa  nattjro  are  juat 
aa  mxc&i  an  attraction  for  rats  as  any  other  eeeBSBOdit?, 
inel\idins  material  st coined  in  sacOcs,  and  avof  Inapei^lan 
inolt^dea  investigation  tot  defect iipai  ratprooflag  axtd 
rat  iafestatlcaa»" 

\ie  are  of  tabe  opinion  timt  t^  earehoiuwa  in  Qnostl<m  are 
iubjeot  to  a  license  fee  of  #6,00  per  year  as  provided  in  Part  III, 
Article  1,     action  3J^  of  the  i<sunicipal  code* 

fbe  ordinance  reada  as  foUowas 

•a  fee  of  |6*00  Q^v  annias  is  hereby  Imposed 
u^«i  persons,  firaa  or  corpoj^tiona  en^s^ed  in  ^he 
e^i^ct  or  OT>erati(m  of  the  l-iandlii:^.  inazmflaeturS^ 
©r  sale  of  foodstuff a*" 

fl»  word  "handle**  is  defined  by  Webster's  l\&s  Intez^aatlonal 
lictionary,  paragraph  (5)  "to  deal  with|  act  nponj  p^fesm  scsae 
function  with  regard  to**, 

fM»Uin^_  is  definedj     "a  toudiine,  ocsatroHing  laanaglag,  using, 
doling  tatntESnaad  or  bands,** 

FroEj  the  definitica^  above,  it  is  <|uite  clear  iaaat  tbs  »art« 
houses  in  qiKjatlon  are  "engs^^ed  in  tiie  condact  or  operaticm  of  tSam 


#t 


mf  not  til©  vity  ana  oimaty  of    an  F:mn«lsoo  ha«  th»  powor  to  i^vy 
$t  lioozLse  Too  01^  tbiSd  pa.i>tl0alar  warehouMS* 

T}»  «aam9V  Esuat  bo  dooKSod  la  tbo  al'flrratttlvo*     1:1jo  Oity 
«id  Coumty  of  Tmk  Frcknclsco  Ims  tlio  powox*  vmi»T  its  poll  go  powMm 
to  px^toot  tl»  nubile  hoalth  of  tfeo  pooplo  of  tho  city  and  coanty 
of  :«an  Froaolaco*     It  may  oimot  ov^mmooo  ropardlsig  th9  lnspootl(m 
of  navohouses  vhoro  food  la  stoxiod  to  insuro  that  sold  food  is  kept 
fvoo  of  ymrmX&f  dlrt»  rats  or  anytbl^  oXoo  t«^t  saay  bo  dotrlis^atal 
to  tho  putaie  i36t&lth  ^F  safoty* 

Thsia  a  li<Minse  foo  tmy  ba  aoaossad  a@ainat  tbo  wsat^hofaMm 
in  qaosticm  aa  a  piiblio  haall^  vmmmtafm* 


Ro^?oetfully  mxbiaittod. 


Proctor  of  Publio  HoaltlSi 


JtMV 


5U/ 


^eoabsr  Sd,  X94A 


ta  s  ilay  ox"f  itt  lieu  of   -'isturdr^y,  i-apteaifc^r  «1^,  1944? 


This  vvlll  a©&nowXe'3rc  receipt  of  your  r©-3.«e«t  for  an 
opinion  oader  th©  following  f=iets: 

You  r©f®r  to  the  fact  tlaxt  ^sturdsy,  ■3spt«mber  $th| 
lt44,  wa»  a  r©f,ul«f  &oli'5r.y  ua.iar  th©  speelfic  provlsiOKs  of  .isetion 
S.S   If)   of  th©   ?.nausl  Sfelnry  Ordisaas©,  lf44«l§4£',  nM  uiider  tlie 
proviaions  of  ^^eetlsii  §  of  tlMs    5o-lsry  ataiivaar^Jizritlon  OrdinnBce  r©|ru» 
iarly  pf^B^>m^i  by  thfi*!^ard  of  iJugervisors  artd  i%.|jproV0<i  by  the  Viefer 
tm  March  SO  thy  1944* 

t1i»  liKMIwite  is  ^^^'fe^  t!4©8«  o^iiiaa«®8  ©a  t)iis  sub- 
j«ot  ftcttsr  is  eabstsatlslly  ll«ntloal  in  contents  aM  rca4«  es  foi» 

"Jlol4'3ay»i    gentljly  ©j^lof«««  «••  shttll  be 

allo^®4  the  following  ial«tr'--  - "  -"  r*f 

holi4j^,y»  off  rdth  pp.yi     ^nm-^  ' .        y, 

'i.iijsission  Dey,  In4epeiislesos  Usy,  t.a!>©r 
Day,  'ilisnks   *"*■■■     ■«CF'  a'*'^  g-.---* -  —  -,..    v^^jr, 
-crk  OK  sue.         .,       ja,  t-nS.  ^  ,    1 

bolldsys  heretofore  re*?ulsriy  rsccer.lae^ 
hy   '        -        '"    ''    194*^,  r*-  l\   be  eonsider* 
oa  -ad 5  {;  .:^d,  howev(»r, 

that  @}?^loy<3e3  ia  service*  c€»igs«jaly  <^er»» 
ting  Bcven  days  per  week,  who  ar©  r'    --'"©4 
to  ^*ori£  oa  aay  of  the  isbovs  lege.l  It-.       ys 
or  etli<sr  l©-^^sl  holidays  reoognlacd  by  de- 
^trtiaassts  in  XM2,  iAhnll   k^-eXlo-m'!  ft  day 
®ff  in  lieu  of  B\mh.  helidp.y,  is  accordanee 
with  tlie  rule*  of  the  aivil     orvice  Gcaa* 
adssion.     Si^oyeos  ^liose  r^;^-;'    '~   'ny  off 
falls  oa  earn  of  tJicae  holidfyt:         ;.l  tie  al- 
lovjQd  pm>the.T  day  off  ir.  lieu  theraof." 


Too  a»k  ^^Sothsr  regular  aoRtJily  aity  oraployesjs  w&» 
^ori;  on  a'flTe*<lsy  week  br   *       nd  do  oj^  oa  ::i&turd$.y8,  ana, 

thercf orchil  not  wbrTon         -.r^ny.         ..?aber  ilth.^  1944,  ^re  en- 
titled uniler  the   Drovislona  or   tJie   afeovs  ^jootoa  cv  ce  lniii':u.-H;«5 
to  still  fm  rctlitlonal  day  off  to  :..r.turday,  ...opteeio'^r  vth,  1S44, 


»* 


{on  "tthicJi  day  tiiey  did  not  woric)  In  ^ioh  to  eeXebrste  fdmls- 


0  F  X  ?T  X  0  I 


rsfar  la  tliat  frortion  of  i  wherein  it  is  stats^j 


>fi  wT  ^!.y  off  fcils  on 

one  ^t  tlies©  -     .       ,  ul  be  'sllo^^ed  kh- 

othsr  d«y  off  is  lieu  thereof  ••» 

lEfeis  ftftstetice  oaiinot  bo  Isoiated  iji  atte^tisr  to  sar- 

f4»»  at  Its  true  ssennin^.     It  .^u«t  b^  oeBstr»®4  ia  tho  ilirht  of 
t^e  other  X'  a  U3e4  la  t.hf5  se^is  f^ftfai^yapli  on  the  subject  mst-- 

ter  of  ''holi     .,..'*     Ift  tBl-s  eoimeotlon,  it  will  be  noted  that  ixa- 
»e<lii»te2.y  ^reoodin^  this  sento!t*c@  refer«?te«  it  »e3e  to  City  ©Js- 
ployeea  v.--  ■   '        "      "  '      -■.ts  cofissoaly  opsr-  ' '       oa  a  gt|Y.cia<-4.^ 

weak,  an^;:   ...    ..-  ._    t  if  nm  mQh  fei^v  ■^..   a  ly\s  to'wos^k 

an  one  of  the  srr^-nr rated  liolids^ys  'Csiiekfis  .'dafssioa  My)^  h» 
sliflll  be       "      -a  s  day  off  in  Xi«a  of  #uc"    "   ^,i4ay,     -Bica  fol- 
lows t!te   :, .  .•,..:aee  ths.t  if  sa  on^loyee's  t*;. .  '^  -   t*  l*^^"  o^^  f^nlls 
oa  e  holltlny,  h©   "sfeall  l>e  fAllow^ad  ai^t^h«r  <tiy~oFFTn  lieu  tlisr«of«" 
It  woulO  ■  "  -:  ls»£-t  8Sftt©"?i©s  wjsis  Still  rc"        ' -if-  to 

sj^eyese   -...vi  ;.;  -•    -ut  ^,.^,.  a#y  off  j^  ^^IS*   Cstich  p.s  O:,  ,    ,,oes  '^©rk- 
ia;;  in  «  donarti-icst  whldh"  "oner ait ^'  soven  eiays  »  weejf),  ratJssr 
thr?ii  to  6!api  o'nly  ftlve  feys  n  week  #iia  h«virs?x  't*^ 

apyn  off  rs-  ok.     li'ydll  %«  aotoa  th^^t  tho  se.nt@n©e 

refers  to  ©.r:   -  re^aler  '^4ay"  off  fslls  on  a  Jioliifiy. 

hB  iso  i'"t"'i~-^t^'>to5  it  ^voidd  aot  lasaa  tJint  «i  «a^l©y«e 
who  isi  j^ircady  rt;         -  lyrocslvtm?  two  days  off  n@r  weok  would  e«^t 
fi  third  day  ©ff  per  week,  but  ratnar  than  sa  e^loyoe  who  wr« 
rerwlarly  recelvlm'^  oaly  ono  4«y  off  |J@r  ^«®€l£  «^eidd,  if  e  !ioli<5ey 
foil  on  his  p'-rtietilar  •'day' off,  be  allows^  jtnotMr  day  ©ff  ia 
lieu  thereof. 

Xt  must  tjo  admitted  that  ths  laSj^mg©  of  tb©  ordinanao© 

h«r©  in  awsstios  is  not  fro®  ^T<m  sos^  dm-reo  of  i^bleuity.  Thoro- 
f-r-,  ns'i5B  aid  to  !-*---'-rlutlon  ms^  -  -etruction  of  this  provision 
o  '  ordln'^aces  i  1,   It  Is  1;  tins  to   not©  the  eoKtenipors. 

neoTia  eonstructioa  plaoed  upoa  tills  iaagiiage  tiy  the  Civil  wervic© 


s. 


Sossniealoa  ts^leh  sufemitt<j<J  thl«  l&a^u^e  to  ^-sur  Ilonorable  Board 
of  *  '      >  ■      "j  you  ^Y  sdoptea. 

The;  ,  ..,-      „,...      „ .  .  „..^_ ...,._    Ji'/il    ..„.....-.       .;30SlatlOJ5 

'^^Jhiel,  a  ted  70  ur  '  "-le  Board  ts  s«^fe  this  opinion  had 

sion  on  this  sfsae  fi^^'-?--^;     .,,,...,  i,   ■•■?■,*  the  C  Ivll     cr^^ia©  Ooia^s- 
sion,  tiftnr  «ltt®  eo;  itlos,  ti:       ;,    jusly  ©aoptci  a  re-solution 

-':  :7l  ■    ©i    i^  i«tlon  tMt  ths  '  ^ 

53©  eiiw.,,-,..    ,4  extre  X&j  off  la  *,;^v.  w,*    -... v..^  ..ay, 
..     On  thiat  subject  ji^vtler  it  -.an  eer;-^  to  oar 
#?.it.«iniion  i-  rs»  ilatM.®sn  j>«ilan  an  7e,w&orm&l  jir-jotor  and 

:>coretar3r  ©i    v...,  UivH    ic2»fie«  Oorte^lsfdoB  has  ilrccts^  ©  letter 
to  the  L'ifvB  Fyaitscisco  Irtmielginl  Civil  ^or^ice  sasoelation  wljUBreia 
rhc'^  rfi-eiteS  the  etrei«^jst.nae«ja  tin^.^cr  '.^.ich  tH©  lfiaf;«a.':;:s  nc»»  la 

•-■-**-'•'  was  iBelujIed  lu  thi»  0i'dln'*.aG©s  iavolY!'''* ,   •■".-'   it  is  rather 
!  -,  :.ln^.  to  aote  from  this  letior  tliat  the   i    ...   ■  ;,  o, 

v'  •  -■■  regijlisr  day  off  fiills  on  one  of  thsa©  holl<Jeys  shnll  be 
•-  '.  '  -"■"tJteT  <5ay  of'  *'^  I*"':  ''  '  •  '"^i"*,  was  inserts^  n%  the 
.:.  -ast  of  the  jnicjlpal  clvH  :.-sryioe  &»• 

eoci^tios,  %he®o  ropr'JsentatlTe,  in  oonferriJi/;  <^i'th  the     Civil 
a«yTie«  Gcsssic-*-^,' hs4  nmkr.''   t*--^    '"-^  above  T--r  ".--^e  be  iiiserte4 

of  the  r*irk  Dei^rtrrs^f^nt ,  «|->ich  operate®  oa  ft  v  ;  v  ::n>cl>'^y  vjoisk  bsaja , 
t-  ----'re  »a  extri^  -4iiy  c:-"  •-•^■--■r-'   •■-■"ir  6ng  iN^JuIur  '^j^y  off  per 
V,',    .        .1  cm  one  f>f  tho  :    '       .       ■    - .  Lvs5» 


fhlas  C-.  ' ■      '■"'- ^  *  "■".  by  ths  ^Uril  :>©rvie® 

Oc^«;*!sfilou  of  tiitv     .,  ;:.  ,...=    ■  .  .      -ii  iiwolved,   ■«?>?  t!io 

history  rslstlfig  t©  the  iaelusios  of  %Ui&  ordinemee  1^  3  is 

not  only  of  ir!■^-■-  ^■",   ^n"   '■    •"  ■• .-:-*•■-:;:-   --  ■-  ta  al..!:.^,  ««  iii 

arriving  at  t-        -  ^.  -.  •  ^'^  li^sro  iiivolved. 

Cur  eoarts  lfeav«  losi  fecld  that  in  snalynlair  a  statute  or  or'Sia^si^e 

tS«»  lasf-v- - -* is  ft^bijTtserus,  ono  js^^^y  look  to  t!5a$ 

i    ..^l  b«hlB5  ■  th«  lafii^latian,  =:m5   <lso  to  tte« 

conte.^oran«o«3  eo-:;.strueti«ji  &f  the  stfstut«  oi*  ordiaetJwse  -  "by  thos® 
jersosB  or  og^-/   '      '^  "  '     **'    the  duty  of  earryin,;.:  it  into 

«ff«ot>  t-o  aid    ....,._.  -c^m  fme>sxin^  of  the  statut©  or     ' 

oralnsneo  -  that  ^lle  such  ia?<tt&r«  are  aot  ©ontrolllng  to  a  ooAirt, 
never t'    "      3  th»  :  l  will'ti'       "' orsto  vary  rJ^©at  rsspcct  nna 

eonsi^«. . --. -iOR«     I...       !•  «ur,  7'.' - ,     -;c,  isa. 


4. 


rrcm  b  aeclslon  of   U;g  u,     .      .  ..„rt  as  followsi 

**Ae  was  8?.id  In  iu  .*.  •<?,  I^llbrlclc,  120 

ion  fef  afficors  upon  v?h©3  w^s  1  i 

tifce  3iity  nf  jsirecutinc  those  ataiutos  is 
entitled  to  gree^t  isfelj^M ;  rmd  bIxiq^  It  is 
a«jt  ol^ssr  %\m%  tl-sat  eonstruotion  wna  ^r- 
r«imou3y  St  out^lit  aot  to  be  oTcrtionsed,** 


6^4.  ths  OcL  . 


**'  '     -ry-  to  o'onr  oonjBl4©raticn  of  th® 

to  ttMS  aeaslng  of  tte  ft0.rti8ulfir  I  -e 

«B^Xo3Fedi  in  thestts  cole  provisions,  it  is 
pertinent  t©  obgc^ri?e  that  tho  ob^c^ct  of 
all  eoTistrtietios  ef  statutes  Is  to  ©seer* 
tain  'U-un    "iva  effset  to  tfe©  1  J.oa  of 

the  Xc."l5$iatiire»      ('itate  ¥•   :^w.,..w.Liai'^r,  1§ 
Oai.  501,  5i£»)     la  t?t.e   »B«lyais  of  state tofi 
foT  tar*  purpose  Of  f i      "    ■    the  le^ islativ© 
ititent,  fvjg&rd  is  to  -/w    ■<-:*l  not  so  ^nieh  to 
tlxf?  exact  phy^'is©ol©?'jr  is  #iioh  f^m  intfjat 
liaa  be«n  c  jed  ^i^  to  t^  \1  ttsnor 

fiM  s^c^e  <.*;  ...:,u  entire  eehe^-.u   -..:    -odiad  ia 
thQ-eoftet^^ats.    •  (i^nli-ch©  ¥•       ;.'Cic  Ins, 
00,,  4S  Oal,  418,  4S<i. )       Ml©  the  iBtentioa 
©f  tM  Is/^islature  isust  be  agcertaitteil  fresa 
the  words  usod  to  ^xpTess  It,  the  rai^nirest 
reason  and  tlKi  obirlrms  design  of  the  law 
shetild  not  be  aserifio®;!  to  a  lit0rs«i  inter* 

fretatien  of  aiich  lea{'iu&f.'6».»    (In  re  Ti&itm&g 
fS  a^.  605, Sis:  (£34  >«©,  mz*)" 


"The  c©?itss|>©roii€oiis  ft»5  practisal  construct- 
ion of  ??  stwtute  ty  those  ^hoss  3t3ty  it  la  to 
carry  it  isto  effect,  ^lle  net  controllirsg, 
ia  j-',iv©a  grtsftt  respodt.   ••.{Pcoi>l§  t.  --iouthem 
-    ■'■•'lc-00,,  soft  ^Jal,  57S,MS90  -^ac.   SS)  | 
V.  Hioms^oa,  ItiS  Cal,  775  (S?^7  r-g-e. 
77«)  J  ilil©?  v«   Forbes,  IfS  asl,740   {SS7  Tsc, 
'/GO)," 


5. 


Is  tlie^  Ii,5^1it  Of  the  r«?as©R»  heretofore  ^ivea,  you  ere 

•work  on     "tni^-l^fs,   ^rt        ,,.^  /  ^^  .^  ,^      ^^  ^^  ^^    ;v  ^oa  ^,_  -^_  .     -  .^jf. 

J    '      ^  ara  act  cv.titisd  to ' "«  Tur^iir  or  "'j^'rllTtlon^ 


Ctft  A' 


sp- 
it • 


^1     Be«r^  0f  Q\^^Tfi@Q^rmt 


^9 


o4>o^  % 


I3»eemb«r       20       1944 


rsCTs      Reinstatement  ot  ]tooloy<?«   In  his   Position 
on  return  to  i-uty  alter  s  military  tesve 
of  Absence* 

ksr  Sin 

I  hsve  your  let'er  wherein  yoa  enclose  ffie  ■ o jy  of  «  letter 
l^^ressed  to  you  by  l^'.r,  Roy  V,  Blnr.s,  wLleh  resds  es  lollowsj 

"Mfiy  we  respectfully  request  that  jou  |;,et  a  ruling 
fro»  the  City  Attorney  on  the  following  section  of 
the  Charter} 

"Section  163.   Para;:-r«ph  5.   "Any  officer  or 
©Bioloyee  on  military  leeve,  who,  prior  to  such 
leave  Kas  to^en   aopointed  to  a  aersianent  poeition 
in  the  city  and  couaty  service,  shall  be  entitled 
to  resume  such  posutlon  at  the  expiration  of  his 
leave,  ano  in  detennlriin^  and  fixing  ri  hts  .•.." 

*W«  are  anad-ous  to  have  this  clerlfiad,  as  it 
W88  the  intentif;n  of  the  s-'onsors  of  this  amen^&ent, 
I        The  County  ouncll  of  the  AKicrican  Le|don,  that  the 
returning  veteran  »ould  be  returned  to  the  actual 
position  he  left,  and  not  merely  res-ored  to  the  saB« 
olas8ifleatlon« 

"Our  reason  for  requesting  this  is  that  ¥r,   Harold 
R.  Jones,  formerly  Storekeeper  in  the  Conaclssary 
Department  at  Flelshhacker  Pool,  hol^lng^  such  position 
at  the  time  of  his  enlistserit  in  the  armed  iorces,  has 
recently  returnea  to  his  city  employiReat,  honorably 
discliar  red,  and  haa  been  denied  the  rlrht  to  resume  his 
fonaer  position,  but  has  been  returned  to  the  some 
cle>ssifi cation,  naaely  Storekeeper,  Municipal  Gar 
Barns." 

0  P  I  S  I  0  If 

It  appears  that  there  is  no  dispute  as  to  the  exact  facts 
in  the  ease  and  th^ t  when  %r,   Jones  enlisted  In  the  United  Ststes 
krmj   &iring  the  present  war  he  occupied  the  position  of  Storekeeper* 
in  the  Comffiissary  r>epertnent  at  FlelsK<hacker  Pool  snd  thet  on  his 
return  to  duty  after  the  expiration  of  his  iailitsry  leave  the 
Purchaser  of  Supplies  instead  of  returning  hla  to  the  position  >hich 
he  held  at  Flelshhacker  Pool  assigned  him  to  the  position  of 
j^torekeeper  for  the  Municipal  Hallway.   Each  of  these  positions  is 
within  the  some  cliassific&tion  and  the  comi^ensations  are  the  same* 
'?  r.  Jones,  however,  acserts  that  under  the  proviciona  d'    the  charter 
he  is  entitled  to  occupy  the  s<:Tae  position  that  he  occupied  at  the 
time  his  military  leave  of  absence  bec«»e  effective* 

The  charter  provision  contained  In  Section  153,  aa  astended 
MB  June  9,  1944 *  reads  as  follows: 


-2- 

"Any  officer  or  employee  on   i&illtary  leave,  who,  prior 
to  such  leave,  has  been  appointed  to  a  p«2>&iat)«nt  position 
in  the  city  And   eour»ty  service,  sh&ll  be  entitled  to  resume 
such  pctsltion  at  the  expiration  cf  his  leave,  and  ia  deter- 
mining end  fixing  rl  his,  seniority,  salary  sad  otherwise, 
which  shall  have  accrued  sa<i  shall  inure  to  the  benefit 
of  such  officer  or  esiployee,  the  term  of  military  leave 
shell  be  considered  and  accounted  a  psrt  of  his  service  under 
the  city  and  county,  etc  »  »  *" 

A  vex^  slffiilar  provision  was  contained  in  Section  165  belore 
it  *»s  amended  as  herein  set  forth. 

There  are  two  thing*  which  must  be  considered  (1)  Boe» 
the  Isn  ua.e  "shall  be  entitled  to  resame  such  position  at 
the  expiration  of  his  les^ve*'  aean  that  the  person  ia  entitled  to 
the  exact  position  which  he  was  occupying  at  the  date  of  his 
leave,  if  the  position  continues  to  exist?  and  (2)  what  is  the 
Meaning  of  the  lan.ua re  "in  determining  and  fixing  rihts,  senior- 
ity, salary  and  otherwise  e  «•  «  the  term  militery  leave  shall  be 
conslcered  »ac   accounted  a  p^rt  of  his  service  uncer  the  city  and 
eounty? 

It  appears  to  me   that  when  the  charter  says  that  the  employee 
is  enttled  to  resume  such  position  it  means  the  position  which 
he  was  occupyirig  at  the  cocssiencesaerit  of  the  lta\fe  and  not  a  similar 
position.  To  i  Ive  the  Ian  ua  e  any  other  sieanin^  would  be  writing 
eoaethlng  into  the  section  which  is  not  there,  and  I  am  of  the 
opinion  that  such  position  sj<»ana  the  same  position. 

In  addition  we  have  the  language  above  quoted  that  in  deter- 
mining and  fixing  rlihts,  seniority,  salary  and  otherwise,  the 
term  military  It^eve  shell  be  eoasicered  and  accounted  a  pert  of 
his  service  under  the  city  and  county. 

In  construing  the  l8n;uai..e  of  the  charter  provision  we  muet 
five  perticular  attention  to  the  word  "such".   ♦Such'  is  defined  in 
Webster's  International  Dictionary  (1)  "having  the  particul  r  Quality 
specif ied«*   (2)   "The  same". 

Therefore,  we  smist  determine  whether  the  position  to  eltloh 
ur,    Jones  was  assigned  upon  his  return  to  duty  has  the  particular 
quality  and  salary  wnich  his  former  position  had,   While  it  ie  within 
the  s/me  olaaaiflcetlcn  and  possibly  bears  the  same  name,  to-wit: 
"Storekeeper  for  the  Purchaser  of  Supplies**  undoubtedly  trtbile  the 
duties  of  the  position  are  similar  they  are  not  the  some.   The 
eomoensetion  is  the  same,  but  different  storekeepers  do  different 

Tnf  Ino^  TiJlX^'^icJ'lf  i^t^^^fi«*fi?^«MiS'ri?'5^li«^o»l!iH^f s*-?*  do 

ana  another   ce'>;6nt,    eo   li    a   storeK  " 


.2- 


th«  »4ane  work  h»  irill  h«-r«  to  ^t   th®  same  atslgou-aent  that  h«  had 
wh«n  he  ent«rec!  th«  8«rvie».   th»  Attorney  Oen»r«l  of  Utah,  on  Auruat 
11,  1^44,  In  conaiderin;  this  aubjact  baa  xnilect  that  a  stata  arrploya 
who  waa  Inducted  into  tha  atllitsry  aervloe  and  retuama  tharafrom  is 
antltlad  to  hla  formar  poaltlon  at  the  aalary  then  baing  paid  and 
cannot  ba  obliged  to  t<ka  an  equivalent  position,   '^e  isay  also  iva 
eonsidaration  to  the  Federal  law  upon  the  subject.  Section  303  of 
the  Selective  Service  and  Training  Act  deala  with  the  return  of  en- 
listed men  to  tiielr  former  posit ioaa  upon  the  expiration  of  their 
service.  Subsectiona  A-B  of  aiibdlvlaion  (b)  of  the  aeotlon  ara 
mandatory  dealing  with  employees  of  the  Federal  Goverraaent  and  with 
private  employment.  Subsection  (c)  dieala  with  employees  of  the  atata 
or  of  ita  political  subdivleion  -  wiiiah  ia  tne  instant  case.   This 
section  contsina  the  followin;.  laxiciiafcat 

"If  auoh  poaltlon  waa  In  the  employ  of  any  Stata 
or  political  subciiv.Laioa  ti*ereol,  it  ia  hereby 
declared  to  be  the  sense  of  tae  Confess  that 
such  parson  should  be  restored  to  such  position 
or  to  a  poaition  of  like  seniority^  statue^  and 

The  act  was  passed  prior  to  our  charter  provision.   Under  It 
undoubtedly  an  employee  cculd  be  aasigned  to  a  ajgillar  posit  ion,  whera 
there  was  no  redaction  in  rank  or  pay»  but  if  cur  cr.artar  provision 
Intended  to  do  thia,  would  not  its  fret&ars  have  aaed  larii^uaga  aimllsr 
to  that  used  b^  the  Congreaa?  Therefore  It  is  not  unreaaonabla 
to  bellrve  that  when  the  charter  provision  uses  the  ter»  ^'eueh 
position**  It  aeana  the  Identical  poaition  from  which  the  leave  waa 
rented. 

Thia  view  is  farther  strengthened  by  the  fact  that  different 
storekeepers  under  the  Purchaser  of  Supplies  do  nave  to  perfoxvi 
diXTerent  duties,  ii^.r,   Jones,  wtiile  ptrlorralng  his  duties  at  the 
Flelshhacker  Pool  ic»a  uaually  handlim  llfht  foodstuffs,  and  when  ha 
waa  aasif-ned  to  the  poaltlon  of  storekeeper  at  the  Hallway  Department 
he  had  to  handle  csr  wheels  ano  other  heav;^  materiala.   Therefore, 
while  the  poaitlons  for  the  ordinary  conduct  of  the  civil  servlca 
provisiona  of  the  charter  may  be  within  the  8@ae  elesaifice'tion  they 
are  not  even  almilar  positions. 

You  are  there/ore  advised  that  In  my  opinion  ¥r,   Jones  is 
entitled  to  be  reinstated  in  Vila  position  as  storekeeper  at  the 
Flelahhacker  Pool. 

Re8p<tetfully  submit  led, 

Tot  «-«--..«-.««».—««,«_.»«-««—. 

The  Mayor  cTfTTff^RKf? 

"   Purchaser 

**     Chief  Administrative  Oiilcer. 

#1 


>3  4^^ 


SNl«®ab0r  S8i,  i944 


dl'l  mst  rept^rt  foir  3uty  wltlx  the  Kunlelp-al 


<l^at^l«»ttat 


This  will  3ckno'?*leuf':a  receipt  of  y©iir  r-ao©at  re- 
tuc@t  for  ».u  opinion  on  the  follmd?:^?  st&ite  of  facts: 

Tou  B&'f  thJit  you  recisiifoiS  a  letter  frosi  tJie  >"ajM«|iir 
of  '^■*  • ' '^ '  ■  -     -'    -.-   »i  h«  r   "     -  ^'    *•-    ^-  ■    "     t  th&t  fv;   -        .'    ' 
;5tr:  „       _,  ^-ofe<»s  ■.    ,^      -     ^      duty  wii  .--ji^al 

lialiwny  ©a  septesjisr  ^9,  1944,  «a4  wlierala  Im  further  states  that  It 

«a  l;y      .       afilclj,'   I.       ^- '.     „ .        -V.   _.    :{:  it  Is  thct  ii  ,         on  of  tfee 
li«\?ia.':or  of  Utilities  to  termlnats  ths«e  apg^elnt^siits. 

Toa  «®lc  ^hethsr'tlMMje  «i^Of«e«  i»y  faiiijie  t^  report 
for  diuty  cm  >->e|>t-«afe©r  ig$»  X944»  thereby  f&il«4  to  aet^ulr©  any  civil 

aervicG  status 'nnd  '"        '    ■•.-&  tbelr  ji&'t??*^©  syKsiK'.rlly  etHek^n  from 

t>'n  list  of  e^loye.-j   „ .  to  b®  blaaketa^  into  olvll  aervicQ  on 

bcr  fS,  1^44,  or  v^ietJier  tles«  esaployess  «,re  nevertheless  ea- 
■f  to  be  treated  as  oiyll  sorv.tce  erapioyees  ?  ■  '  'tied  to 

v....      ,  iieflt  of  a  hoarliv^  liJader  the  provisioas  of       .  ---...  i.  i  of  tho 
GItarter,  ^shloh  a&sls  i?lth  th«  subject  -natte?  of  s'u'ff|>ension  or  dis« 
miasal  of  civil  aenflea  ©j!i|>loyeas. 


e  ?  1  u  I 


'.  »-? 


th^:  rl^^hts  of  the  f- ,.    -„.„.,-...... ...,:,    .-„.._■-        ..•.   ,  /  \^on 

coi-'ScliviatidR  t\er©of  ttltfe  th«  Euniclpt-d  Sidlv^sy^  la  -iseticn  1S5  of 
ttio  Chesrter,     tt  provl5#»,  la  part,  a^  follows  J 

•all  persons  eKiplojea  la  the  e^rating 

jic     '       of  M-'         ' " '        ■*'**"■"■■■"  t  isr 

e©^..._.-a  by  u.-  ^.-^     -  -... -^,   -..   tiie 

ti»»  tM  eaaa©  Is  tafeee  GV@r  fey  th«  city 
%T.^  :    ,        "     "        "    11  Mt©  Iwc-ys  so 

«tii;i>^-.-  -C,    ...  —    ., ..   ..;:e  year  prior  to 
t]|»  4Uit«  of  sueli  acquisition,  shall  ^ 


s# 


eorttiawed  la  tlielr  res^ectiw  ptHd* 
tlons  '.n-l  almli  fee  ^eeatsd  appointed 

to       such       . ■'*   '■',        •^-4-:-    J  -      ^         -■ 

•:".3  ps-o-^iaions  oi*  tids  c«arter|  pro- 
. ' -:a4,  li-'  -■ -■^,  thjst  a©  -,•--■-  »--  ■•- 
:  ...  e  c5-  of  the  V&ii  IX 

h&  tso  eonttnued  In  or  &^polist^4  t^  inia 

position*"' 


J.  •»       » 


$■©«  ef  tli©  llsrfeat  3tr«&t  t^?.fiiilw6.|r  t?i?ho  were  engagM  in  tli«  "operatlag 
««r¥iee*'  thci^eof'  st  tfe  tiae   th©  sasm©  wae  takaa  ovar  lay  the  ;Ut|' 
«ili  Oounty,  AT5d  iKfio  isore  Sv-  t'-^-^^loye^  .for  ~t  loest  033S  fr.^r  r-^rlop  to 
t!i8  date  ©f  aeejaisltioa,   "  ^-  «?  In  t,^_-;|r  i  .  Ivg 


MMMIMtainMHIMMaMi«MMitt; 


•     •     •  il 


''■'  '     ^^     ^r,             '■'  vfe  t3j>©R  -        '•-  ••      of  u^^:  two 
SalXws^re,     l     -  ..    ..  .       i^sy  ompi   .  .,   -.    -:  so  qualify 

t^  mt^'ot  -       v-t-^  .....  ...  ... 

wl>&tgyyr»     n, ^  .  .     i    ..    , _.. ..^    _.„_.-.. 

to  "all  ihs  feeiRiefits  of  tfee  elvll  sftrTle©  &®s^lslone  of  th®  eharter*** 

fe: ,  -    -.  -,...-. ^--,    .,.,..-__    :..!.,,   .-issiisi:„^.   _r„. 

their  civil  »e3?^.le«  poisltlcjss,  ©s  p^:q«lr«il  ttn<l®F  %lw  exprssjs  Isisa* 
<p»g;«  ©f  Section  154  of  tfe«»  OSi&rtisrf 

You  arts,  thorefera,  edvleofil  t&st  tfe©  fou?  foiraifti' ^ar&et 

Streat    •:  *•  "^         s  to  v,^.Qm  y  Cer  are  ^stitladl   ■        — .    '■,^' 

rights  uii-a  ...  ..^-.. \.f^   elvil  £j^.., . .- .;u'  ^rovlslona  of  -.  -  ::....-, 

ea^^  ^#refor<»,  can  ordy  be  tl^^sslsaed  fff  foIloi^Lsg  %h<&  pro®««41i3f:» 
oatll^d  1b  S^otloTi  IM  of  t&«s  Ol3srtar» 

a#«fpe«tfttlly  suteitte^i 


arrr 

-TO 8       Civil  Service  C<»jmis»loii 


#» 


